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INTERNAL UNION AFFAIRS 
FOREWORD 


Rosert E. MATHEWs* 


It has been over thirty years since Professor Zechariah Chafee 
wrote his pioneer article on Internal Affairs of Associations Not for 
Profit.’ Since then, there has been a growing accumulation of significant 
literature, among the most helpful of which have been articles by 
Aaron and Komaroff, Pierson, Kovner, Taft, Leiserson and Summers 
and the study by the American Civil Liberties Union back in 1952. In 
the judicial area the accumulation has grown correspondingly, with 
Ohio courts making their own contribution in Judge Thompson’s 
opinion in Crossen v. Duffy” and the per curiam opinion of our Su- 
preme Court in Perko v. Thomas.* The McClellan Committee, un- 
willingly encouraged by Mr. Hoffa, has led to landmark contributions 
in the federal legislative field. The Landrum-Griffin Act, more properly 
the Labor-Management Reporting and Disclosure Act (LMRDA) of 
1959, has given us a comprehensive statutory approach that still re- 
mains to pass the test of practical achievement. 

This symposium then rides the crest of a mounting wave of 
interest and increasing public concern with union problems of internal 
democracy, control and plain common honesty. Originally planned in 
1958, its appearance in 1961 could hardly have been better timed. 

The articles that comprise this symposium provide, we believe, a 
full spectrum of the subject matter. Opening with a perspective of the 
place of organized labor in a free society, Dr. Kahn-Freund provides 
both the background and the point of departure for what is to follow. 
With Professor Blumrosen’s paper on exclusion from union member- 
ship and Professor Aaron’s discussion of a union’s duty of fair repre- 





* Professor of Law, Ohio State University. 

1 43 Harv. L. Rev. 993 (1930). 

2 90 Ohio App. 252, 103 N.E.2d 769 (1951) to which should be added the other 
two Duffy cases: Armstrong v. Duffy, 90 Ohio App. 233, 103 N.E.2d 760 (1951) and 
Finley v. Duffy, 88 Ohio App. 159, 94 N.E.2d 466 (1950). 

3 168 Ohio St. 161, 151 N.E.2d 742 (1958). 
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sentation, the series continues with Mr. Brooks’ analysis of the oper- 
ation of one of the three existing institutions for union disposition of 
its own internal complaints. Next comes the paper by Messrs. Katz 
and Friedman on members’ right of control over their internal affairs, 
followed by Professor Summers’ penetrating analysis of the principles 
of federal pre-emption as articulated in each separate title of the 
LMRDA. Mr. Mayer discusses the particular facet of intergroup 
conflicts that provoked the schism doctrine and Messrs. Cohn and 
Lubell conclude the symposium with an inventory of the external 
devices calculated to control internal controversies. 

With this perspective a word should be added about each of 
these treatments. Dr. Kahn-Freund, to begin with, points to the ten- 
dency in all democratic institutions to delegate functions and then 
resign to a posture of “impotence and trustfulness,” a trend that is 
only aggravated by the achievement of stability, comfort and the 
“affluent society.” Unions, he says, are more comparable to political 
organizations, in the sense that they are entrusted with the economic 
existence of millions of members and, for this reason, are peculiarly 
prone to exhibit this same tendency. Their internal functions are 
therefore of unique importance to society. He then poses the dilemma 
of how to deal with their public responsibilities without imperilling 
their independence, and concludes with a summation of the English 
modes of resolving it in each of three problem areas. 

In Legal Protection against Exclusion from Union Activities, Pro- 
fessor Blumrosen, against a background of common law, discusses two 
categories of rarely considered groups of nonunion members: those 
within the bargaining unit and those seeking to enter it. The position 
of control which unions often enjoy over each group, he maintains, 
imposes a responsibility that is a necessary accompaniment of power. 

In his discussion of Fair Representation, Professor Aaron proceeds 
from the common law duty grounded in the collective bargaining 
relation, through the Wagner and Taft-Hartley Acts to a group of 
three problems: negotiation of a collective agreement, administration 
of it and the operation of union security clauses with particular refer- 
ence to the use of union funds for political purposes. He notes the 
conflicts between the union’s institutional objectives and the rights of 
individual members that make the first two so perplexing, and what 
he considers the relative simplicity of the third where the issue, he 
believes, is more properly a new attack on the union shop than a 
question of individual rights. 

Mr. Brooks, with recent experience as Executive Director of 
the Public Review Board, UAW-CIO, describes the procedural steps 
of this novel and encouragingly successful form of union self-discipline. 
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The article by Messrs. Katz and Friedman refers to what they 
consider to be the infrequency of court decisions on the rights of in- 
dividual members to control their own affairs, discusses such remedies 
as mandamus, receiverships and monitorships and concludes with a 
summary of LMRDA with particular reference to the remedies pro- 
vided union members as to free elections and finances. 

Professor Summers, in his discussion of federal pre-emption, con- 
cludes that despite the obvious mixture of coexistence and pre-emp- 
tion found in the various parts of LMRDA, the statute “represents 
a serious effort to define and coordinate the relative roles of federal 
and state law through statutory provisions.” Read in the light of the 
over-all purpose of the act, the anti-pre-emption clause in the Bill of 
Rights (section 103), the complete pre-emption in respect to reporting 
(section 205(c)), the anti-pre-emption of trusteeship (section 306), 
the comprehensive pre-emptive federal code on elections (section 403) 
and the general anti-pre-emption clause (section 603(a)) that applies 
to the act as a whole, “none of the problems,” he concludes, “is beyond 
the ordinary competence of courts to resolve.” 

Mr. Mayer is concerned about one particular internal union 
conflict. After discussing the type of disaffiliation capable of lifting 
the contract bar in a representation case, he notes the danger of risk- 
ing instability short of a basic intraunion conflict at the highest level 
that manifests its effect at the level of the local. 

In the concluding article, Messrs. Cohn and Lubell provide us 
with a comprehensive enumeration of the various factors that serve 
to guide or control the relations of unions to their members. They con- 
clude realistically that these factors present an approach that is 
futile, anarchic and archaic, that they disregard the basic ills of 
economic life, and that what this country needs is “an intensive federal 
study of existing labor laws with a view to an integrated system that 
will bring order out of chaos.” 

The Ohio State Law Journal is indebted to those busy practi- 
tioners and teachers who have been willing to allocate valuable time 
to the preparation of these articles. Separately and collectively they 
afford an effective insight into a highly complex field of the law. 











TRADE UNION DEMOCRACY AND THE LAW} 


Otto KAHN-FREUND* 


The subject I have chosen is “Trade Union Democracy and the 
Law.” I have therefore undertaken to submit to you some reflections on 
one of the most urgent and controversial aspects of modern democracy, 
the problem of distribution of power inside the unions. I shall not 
attempt to develop this problem in all its ramifications. Like other 
problems of power, it is a legal issue to a limited extent only, and 
it is the legal aspect alone which is my concern. I should first like to 
place the problem in context, in the framework of modern democratic 
society as a whole, and then approach it from the angle of the law, 
to see what contribution the law has made or could make towards its 
solution. It would be presumptuous for me to try’to talk to you about 
your own controversies and your own law. I shall assume that it may 
be of interest to you to hear something about the contribution legisla- 
tion and the courts have made to these matters in England. I will leave 
it to you to draw the necessary comparisons with your own Labor-Man- 
agement Reporting and Disclosure Act of last year. There undoubtedly 
exists an enormous difference between your problems and ours, yet the 
common factor both in law and in fact is sufficiently great to lend 
some significance to English developments from an American point of 
view. 

It would, I think, be very wrong, to view the problem of so-called 
trade union democracy in isolation. The distribution of power between 
the members of an organization, their elected organs, and the per- 
manent office holders is not a specific trade union issue at all. Nor is it 
a specific trade union issue how far and by what means minorities 
should be protected, how far and by what means participation in demo- 
cratic processes should be safeguarded for the benefit of the individual 
against discriminatory measures arising from group interest or preju- 
dice, or how far and by what means the individual should be given some 
guarantee of access to the sources of information on the financial, 
electoral and other affairs of the body politic to which he belongs. All 
these problems arise in organizations of a non-political as well as of 
a political character, from the government of the country itself to the 





+ The Annual Address to the meeting of the Labor Relations Law Section of the 
American Bar Association, delivered on August 29, 1960, at the Convention of the Amer- 
ican Bar Association in Washington D. C. and printed here by the kind permission of 
the Secretary of the Section. 

* Professor of Law in the University of London (London School of Economics and 
Political Science) ; Mershon Distinguished Professor, Ohio State University, College of 
Law, Winter Quarter 1961. 















TRADE UNION DEMOCRACY 5 
smallest village sports club, and from gigantic business corporations 
to the tiniest municipal authority. 

Nevertheless, in our time these problems have assumed dimensions 
of which our ancestors were hardly able to dream. This is, of course, 
due to the increasing complexities of social techniques of management, 
finance and policy making, an important point in the trade union con- 
text. It is also due to the growth in sheer size of our political, com- 
mercial and social organizations, and to the need for centralization 
which arises therefrom. In other words, to use the pungent phrases 
which American authors produce so prolifically, it has something to do 
with the “managerial revolution” and something to do with the “curse 
of bigness.” The estrangement of people from the handling of their 
own affairs, the temptation to forego the exercise of powers of self- 
government and to entrust the handling of collective business to the 
trained expert are things which in societies such as ours are almost 
inevitable. But in the long run they involve that abdication of the 
citizen, that half sceptical, half confident indifference towards public 
affairs which is the real danger to democracy. This mixture of “what 
can J do anyway?” and of “they know best, I can’t be bothered”— 
this amalgam of feelings of impotence and of optimistic trustfulness is 
not a specific characteristic of trade unionism. It is perhaps the out- 
come of our urbanized civilization in which the living neighborhood 
relationship has given way to membership in anonymous organizations. 

I hope I shall be forgiven for producing here these sociological 
truisms. I have mentioned these all too familiar phenomena because I 
should like, if I may, to link them with another characteristic of our 
Western societies which, I submit to you, is especially important in 
connection with trade unions. Democracy, as we all know, has its his- 
torical roots to a large extent in the needs of communities which fight 
for their existence against forces of nature, or against political 
enemies, or against economic and social adversaries. To keep democ- 
racy alive in a body which is no longer struggling for its existence, 
which is “recognized” as a participant in well regulated procedures is no 
easy task. Am I exaggerating when I say that the problem of trade 
union democracy as a social problem derives its poignancy to no small 
extent from the conditions of a high level of employment and, to use 
another one of your admirable phrases, of an “affluent society”? 

Suppose for a moment I am right in saying that the estrangement 
between union members and union affairs can be explained in terms of 
social psychology. It surely follows that whatever contribution the law 
can make must be very limited indeed. Nevertheless I suggest to you 
that this question of union democracy has a much deeper political and 
therefore potentially legal significance than the superficially compar- 


















6 OHIO STATE LAW JOURNAL 





[Vol. 22 





able problem of the so-called ‘shareholders’ democracy,” and the 
question of how to reconcile the participation rights of investors with 
the needs of efficient business management. The rights and duties of 
the citizen as a union member have a much greater impact on the 
totality of his existence than his rights and duties as an investor. If 
he has the necessary funds or credit he may invest in any number of 
companies (and if he is wise he will spread his interest) but he can 
have only one job. He may choose not to invest in corporate enter- 
prise, but rather to buy real estate or government bonds or paintings. 
Yet how many people have any choice whether or not to work for 
wages? The job, then, is a far more intimate element of a man’s life 
than his investments. Union membership is often a condition for 
getting and holding a job, but whether it is or not, what the union is 
and does determines in a decisive way the mode of its members’ 
existence. For this reason trade unions are more comparable to politi- 
cal than to any other social organization. Also for this reason, labor 
law in general and trade union law in particular concern the employee 
in a human way, but the employer only in a business way. Trade union 
democracy has more to do with political democracy than with share- 
holders’ rights or with the organization of clubs. This is what engages 
our attention and our obligation as citizens and as lawyers. 

Nor is this all. A modern democracy is as unthinkable without trade 
unions as it is without political parties. In any realistic sense unions are 
a necessary part of a democratic constitution, and this, I think, for 
two main reasons. In the first place they have a very special signifi- 
cance as pressure groups. This is no less true in Britain than it is in the 
United States, although, owing to the profound difference between a 
Presidential and a Parliamentary democracy, the pressure may be ap- 
plied at different points. It is certainly true of Britain, and I suspect to 
some extent also true of this country, that one of the most important 
functions of a trade union in a democracy is to operate as a pressure 
group inside a political party, and, what is more, to be the channel 
through which the worker can give support, above all financial support, 
to the party which He feels represents his interests. This is one reason 
why unions are necessary elements in democratic constitutions. The 
other is that they are organs of legislation. Collective bargaining is a 
form of legislation, and in this country as in Britain it is the principal 
form of law making in the matters relating to the way most people earn 
their livelihood. Even in countries such as France or Germany where 
governmental legislation is so much more important in labor relations, 
collective bargaining is an essential factor in determining the workers’ 
rights and duties. The unions are organs of legislation, quite irrespec- 
tive of whether a law such as yours makes them “statutory bargaining 
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representatives” of all workers in the bargaining unit irrespective of 
membership, or whether, as in Britain and on the European Continent, 
they represent only their members. Nor does it matter whether the law 
enforces collective agreements through courts or administrative agen- 
cies. Whether the guarantees of union participation in the legislative 
process are legal, as in the United States, or political, as they pri- 
marily are in Britain, the unions are, as Chief Justice Stone said more 
than 15 years ago:? 

clothed with power not unlike that of a legislature which is subject 

to constitutional limitations on its power to deny, restrict, destroy 

or discriminate against the rights of those for whom it legislates 

and which is also under an affirmative constitutional duty to pro- 

tect those rights. 


As pressure groups then, and as law making agencies the unions 
occupy a unique position in our societies. This gives a unique impor- 
tance to the processes through which office holders are selected, de- 
cisions made, minorities protected, and individual participation rights 
safeguarded inside the unions. To this extent, their internal affairs are 
today different in kind and not just in degree from those of other 
voluntary associations. No union official has a locus standi in the forum 
of public opinion to argue that internal union democracy is exclusively 
the union’s private affair. It is everybody’s business, even if the union 
does not wield full control over jobs. 

Here however we face our dilemma. It is all very well to say that 
union affairs are public affairs, that union government is in any but a 
narrowly legalistic sense public government, and it is all very well to 
lay stress on the freedom of the individual and on minority rights in- 
side unions, and to talk about them in language derived from the vo- 
cabulary of constitutional law. There is, however, another side of the 
matter, and a very important side. The unions represent interests; 
they are bargaining bodies, and, if need be, fighting organizations. The 
right and the power to strike is as necessary a part of a democratic 
constitution as the right to bargain collectively from which it is in- 
separable. Moreover, however much the unions in this country, as 
in Britain, may have achieved recognition as bargaining partners and 
as participants in governmental processes, their legitimate operations 
(and in certain areas even now their very existence) are under attack 
by social adversaries, be they employers or rival unions. Civil liberties 
are said to be subject to limitations where their exercise is a “clear and 
present danger” to the safety of a community which lives in a hostile 
international environment. Is there no analogy here? It is only too 





1 Steele v. Louisville & N. R.R., 323 U.S. 192, 198 (1944). 
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clear that the leading cases in which the English courts have developed 
the doctrines of protection of democratic and minority rights inside 
the unions have sometimes been examples of outside adversaries of 
the unions utilizing (and financing) minority grievances inside the 
unions. One of the provisions of the Landrum-Griffin Act (the second 
proviso to section 101(a)(4)), shows that there is little here that you 
can learn from us. Perhaps to some extent these enemies of the unions 
were, like Goethe’s Mephistopheles, part of that force which always 
desires evil and always creates good: they may have wanted to destroy 
the unions and in the process they may have helped to consolidate union 
democracy. Even so, we ought to be on our guard. Trade unions 
exercise public functions, but they cannot exercise them unless they 
remain free and autonomous. In a democratic society they are not 
part of the government. They represent the interest of the workers, and 
in so doing they exercise a public function. That the representation of 
private interest (and, if need be, the uncompromising fight for private 
interest), is a vital public function is, after all, an idea with which we, 
as lawyers, can be expected to have some sympathy. The problem of 
the constitutional or legal intervention inside the unions for the pro- 
tection of union democracy is in some ways analogous to the problem 
of legal regulation of the activities and of the conduct of lawyers. In 
both cases the dilemma between protecting standards of behavior and 
protecting autonomy and self-regulation is obvious. In both cases it 
arises from the dialectical situation of persons and of institutions which 
exercise their public function by not being part of the government and 
by representing private interests. One can transform unions into part 
of the governmental machinery: this is the way of totalitarian constitu- 
tions. We must beware lest by overemphasizing the need for public 
legal guarantees of union democracy and by forcing upon the unions a 
democratic structure we destroy their democratic autonomy. 

In 1957 when I had the honor of addressing the Labor Relations 
Law Section of the American Bar Association in London, I pointed out 
that in Britain the lawyer’s role in industrial relations is insignificant 
compared to what it’is in this country. If I may formulate a similar 
generalization with regard to domestic trade union affairs, it would 
be that in Britain the general tendency is in the direction of leaving as 
much as possible, far more than in the United States, to the establish- 
ment of standards by the unions themselves, and to their enforcement 
through public opinion and social pressure. The law intervenes mainly 
to enforce the rules the unions have made for themselves. Much of 
what I found in the Landrum-Griffin Act, especially your “Bill of 
Rights” and your provisions on elections, I would in England find 
expressed or implied in union constitutions. Other things, such as the 
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publicity to be given to the constitutions of the unions and to their 
accounts, I would find in the law. Still other things in your statute 
I would not find at all because they are not needed. On the whole how- 
ever our society is very homogeneous and, on the other hand, very 
pluralistic and deeply devoted to the medieval tradition of professional 
self-regulation and professional autonomy. Hence the role of legisla- 
tion of the courts and of the legal profession in these matters is very 
much smaller than in your country where social conflicts as well as 
political issues are so much more likely to be articulated as legal 
problems, largely as a result of tradition and national temperament. 
Clearly the law has been and is more important as a source of standards 
and as a regulator of internal union relations in the United States than 
in Britain. Yet on both sides of the Atlantic the need for preserving the 
self- regulating autonomy of the unions is urgent, and on both sides of 
the Atlantic, union democracy appears to be mainly threatened by 
deep-rooted social and psychological forces. We are, I think, all con- 
vinced that the law may be able to do something but that we cannot do 
much to establish or to enforce democratic standards if the rank and 
file of union members are apathetic towards the decision making process 
inside the union. This is your background and ours, and it is the 
background against which I should now like to say a word or two about 
the legal situation in Britain. 

In this I shall mainly concentrate on three problems which are 
much on your minds as evidenced by your legislation, cases and liter- 
ature on the subject: publicity, that is “communication” or access to 
information, secondly, protection of minorities, and lastly, protection 
of the union constitution and especially control of elections. I shall say 
little or nothing about two kindred problems to which you have also 
devoted a great deal of attention. One is admission to membership be- 
cause it has not as yet proved a real issue in our more homogeneous 
society; the other one is discipline and expulsion which is an enormous 
issue in Britain but which has been so widely discussed in recent years 
that you are probably familiar with the development in our country. 

May I then in the first place touch upon the problems of publicity 
with which you have now dealt in section 201 of the new act. For almost 
ninety years we have had a system of union registration which was 
introduced in 1871 by the Trade Union Act of that year. Registration 
under the 1871 act is purely voluntary, and in this respect quite dif- 
ferent from the registration systems in some other parts of the world, 
including some of the British territories outside the United Kingdom. 
A trade union in Britain has the full status of a trade union without 
being registered; it has full factual collective bargaining powers, locus 
standi before arbitration boards and government departments, quite 
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irrespective of registration. It also has, whether registered or not, the 
essential legal immunities of a trade union under British law, such as 
immunity from suit in tort? and immunity from certain claims of a 
domestic nature, especially from direct claims for benefit.? The privi- 
leges which registration confers are useful without being vital. There 
is a very limited income tax privilege,‘ not particularly important in 
practice, and there are a number of conveyancing facilities and other 
advantages in connection with the technicalities of property admin- 
istration;® there are also summary remedies against fraudulent mis- 
appropriation of union funds and other property.* A registered union 
also has the advantage that it can sue in court in its own name, rather 
than in the name of its trustees or by a representative action,’ and the 
corresponding disadvantage (if such it is) that it can be sued in con- 
tract in its own name. The comparatively minor privileges I have men- 
tioned, and a few others,*® cannot explain why practically all the larger 
unions of employees and workers have in fact obtained registration so 
that today roughly eight out of nine union members belong to reg- 
istered unions. 

It may sound paradoxical, but I am convinced that it is true that 
the unions register not because of these insignificant privileges, but 
on the contrary because of the very significant obligations registration 
imposes upon them. As my colleague B. C. Roberts says in his book, 
Trade Union Government,® the motive is the “desire of trade unionists 
to conform to the standards laid down” in the statute, but of course 
they could comply with these standards voluntarily without registra- 
tion. However, I think what they desire is the legal compulsion to 
comply, the guarantee of compliance, and the official and authentic 
publicity given to such compliance. Certain elementary principles of 
internal democracy are thus placed beyond controversy. No question 
can be asked as to whether accounts should be published and what 
accounts and how, and whether they should be audited, and how the 
funds are to be invested, and whether the members can inspect the 
books, and how office holders are appointed or elected, for all this— 
accounts, investment, inspection, elections and the rest—is regulated 





2 Trade Disputes Act, 1906, 6 Edw. 7, c. 47, § 4. 

8 Trade Union Act, 1871, 34-35 Vict., c. 31, § 4. 

4 Income Tax Act, 1952, 15-16 Geo. 6 & 1 Eliz. 2, c. 10, §§ 440-441. 

5 Trade Union Act, 1871, 34-35 Vict., c. 31, §§ 7, 8. 

6 Trade Union Act, 1871, 34-35 Vict., c. 31, § 12. 

7 National Union of General and Municipal Workers v. Gillian, [1946] K.B. 81. For 
the union’s liability to be sued in contract, see Bonsor v. Musicians’ Union, [1956] A.C. 
104. 

8 For these, see Citrine, Trade Union Law 126-28 (2d ed. 1960). 
9 Roberts, Trade Union Government and Administration in Great Britain 18 (1957). 
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either by the statute itself, by regulations, or overwhelmingly by the 
union’s rules which are public property, having been filed at the Reg- 
istrar’s office. Publicity of constitutional and financial procedures is, 
I suppose, one of the cornerstones of what we call democracy, and to 
some extent registration guarantees not only this publicity itself, but 
also that no one can accuse the union leaders of having tried to avoid 
it. It does a lot, I think, to remove friction and to smooth the day to 
day lives of the unions, and this must be one of the main causes why 
the unions seek registration. Some may feel that, whatever you may 
think about your new act in general, what I have said may perhaps 
supply an argument for the publicity provisions in section 201. 

One should not on the other hand exaggerate the effect of registra- 
tion on union democracy in Britain. The Registrar’s powers are strictly 
limited, and it has been argued, wrongly in some respects and perhaps 
rightly in others, that they should be enlarged. A registered union 
must have a written constitution in the form of rules, and these must 
make provision for the appointment of trustees’® in whom all union prop- 
erty vests.’ The trustees are always union members. These rules must 
also provide for a number of other matters, such as conditions for ben- 
efit, investment of funds, periodical audit of accounts, inspection of 
books, union objects, etc. The rules can be inspected by anyone at the 
Registrar’s office, and each union member is entitled to a copy on pay- 
ment of a small fee. If the Registrar has received an application for 
registration by a body of persons which complies with the act, and 
rules which are in order, and if all formalities are complied with, he 
must register the union. He has no discretion, and if he refuses, man- 
damus lies against him. He cannot reject the rules, for example, be- 
cause he feels that the democratic rights of members are not sufficiently 
safeguarded. He receives the rules and gives them publicity, but if they 
comply with the formal requirements of the law, he has no power to 
approve or to disapprove. The British registration procedure is con- 
sequently a guarantee of publicity and little more. There is very little 
in our law to correspond to the titles I and IV of your new statute. 

A registered union must give full publicity to its constitution and 
all amendments,'* and also to the names of its officers.’* Further, as I 
have indicated, the law compels a registered union to observe certain 
standards of financial administration, to transmit to the Registrar and 
thus to the public an annual return including a balance sheet as well as 
a revenue and expenditure account, with detailed statements of the 





10 Trade Union Act, 1871, 34-35 Vict., c. 31, § 14(1), First Schedule No. 4. 
11 Trade Union Act, 1871, 34-35 Vict., c. 31, § 8. 

12 Trade Union Act, 1871, 34-35 Vict., c. 31 §§ 13(1), 16. 

13 Jbid. 
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various heads of expenditure, all in the form prescribed by the Registrar 
and with the particulars demanded by him.’* Each member is entitled to 
a copy of the accounts free of charge’ and is entitled to inspect the 
books, a right thought to include permission to make copies of extracts 
from the books. For most union members this would not be much of 
a benefit if they did not also have a legally protected opportunity of 
using the services of an expert accountant. The statute is silent on this, 
but the courts have decided that the right to inspect includes the right 
to have such assistance."*® I think I am right in saying that here for 
once we go further than you do, because your section 201(c) seems to 
me to say that the members can inspect the books only “for just cause.” 
I do not feel that this would go down well with British trade unionists. 
Again, in the matter of finance as in the matter of democratic par- 
ticipation rights, the institutional guarantee of publicity is all that our 
law provides. The Registrar enforces it, but he has no right to order 
an inquiry. All he does is to ensure that the published accounts are in 
order as a matter of form, but I believe this publicity itself is of great 
value in removing distrust. These provisions were enacted in 1871 at 
a time when trade union funds were still occasionally in danger of 
being robbed by unfaithful trade union officials; there were some well 
known scandals in the 1860’s. The facts seem to show that these pub- 
licity provisions have had their desired effect. 

From what I have said you may arrive at too low an estimate of 
the importance of the Registrar. His legal powers are mainly formal, 
but his influence in practice is greater than the bare wording of the 
statute suggests. Like the monarch according to Bagehot, he can 
neither enforce nor can he prevent a policy, but like Bagehot’s king he 
can, and by all accounts he does, warn and encourage. It is remarkable 
for instance, that there are only few examples of union rules which 
give a power to expel without a proper hearing. This would probably be 
against “natural justice,” but there has never been an actual decision 
on the point, and the paucity of such clauses may well be ascribed to 
the silent and informal but quite effective influence of the Registrar 
and his officers. To some extent this is our equivalent of your Bill of 
Rights and election provisions. 

Let me now turn to the question of protecting minorities. Here 
the provisions of the 1871 act do not go very far. All they do is to 
insure that a dissatisfied minority has at least a chance of knowing 
what its rights are. Moreover, the courts have indirectly strengthened 





14 Trade Union Act, 1871, 34-35 Vict., c. 31, § 16. 

15 [bid. 

16 Dodd v. Amalgamated Marine Workers’ Union, [1924] 1 Ch. 116; Norey v. 
Keep, [1909] 1 Ch. 561. 
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the hands of minorities threatened with disciplinary action by devel- 
oping and greatly enlarging the rights and remedies available in the 
case of wrongful expulsion, by insisting that any hearing should be fair 
and impartial, that the rules should be strictly observed, and that the 
court has the power to interpret their meaning,"’ and especially by hold- 
ing over the union the threat of heavy damages."® 

This problem of minorities in Britain however has certain aspects 
which may be different from those familiar to you. Policy making in- 
side the unions is probably more centralized in some respects in Britain 
than in the United States, owing not only to the smaller size of the 
country but also to the prevalence of industry wide bargaining with 
employers’ associations. The central union administration is generally 
more cautious than the branch (which is our word for “local”). Do- 
mestic union conflicts frequently arise from a feeling among the rank 
and file that the leaders are not sufficiently militant. I recall a dock 
strike in 1951 when this was made more explicit than usual. There the 
minority leaders, the members of the unofficial “strike committee,” 
proclaimed to the world that one of their objects was “to ginger up the 
union.” This was the Transport and General Workers’ Union, the 
largest British trade union with more than 1% million members, 
and known for its highly centralized and efficient administration. The 
frequency of wildcat strikes in Britain has, I think, been exaggerated, 
but they are not insignificant and they have something to do with dis- 
gruntled minorities whose grievances are not always given an outlet 
by very cautious and highly responsible union leaders. 

It is my personal opinion that those who argue in favor of a com- 
pulsory ballot before each strike being written into each union consti- 
tution by force of law and in favor of supervision of such ballots by 
the Registrar, completely miss the point. The shoe is on the other foot, 
in Britain, and I gather here in the United States as well. The union 
leaders, whether elected or appointed, have for years often been a kind 
of buffer or windscreen, protecting the nation and its economy from 
the more militant union minorities. If anyone needs protection in the 
democratic sense, it would be these militants, and not the unfortunate 
few who, though opposed to a strike, are compelled to take part in it. 
I am not saying they are an extinct species (sometimes they even ap- 
pear as plaintiffs in fascinating court cases’), but by and large they 





17 Amalgated Soc’y of Carpenters v. Braithwaite, [1922] 2 A.C. 440; Lee v. Show- 
men’s Guild of Great Britain, [1952] 2 Q.B. 329. For an explanation on this, see Grunfeld, 
“Trade Unions and the Individual: A Study of Recent Developments in England,” 7 
Journal of Public Law 289, 298-303 (1958). This is the best up-to-date presentation of 
English domestic trade union law. 

18 Bonsor v. Musicians’ Union, supra note 7. 

19 E.g., Huntley v. Thornton, [1957] 1 Weekly L.R. 321. 
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exist mainly in the imagination of sentimental 19th Century poets and 
not quite disinterested 20th Century politicians. 

In so far as our problem is one of minority rights in matters of 
collective bargaining and strike policy, the best the law can do in 
Britain at any rate is nothing at all. But there are other problems. Race 
relations have not thus far troubled internal union affairs in Britain. 
I am not saying we are immune against the virus of race discrimina- 
tion, but union policies fortunately have so far been in this matter 
clear and clean, and strictly opposed to color bars and similar abuses. 
Our minority problem is political rather than racial, and here we are 
coming back to the actual law. 

The British trade unions are financially and politically closely 
connected with the Labour Party. They helped to establish it and have 
ever since strongly influenced its policy. It has been and is financially 
dependent on the unions to a very large extent. This relationship be- 
tween the unions and politics is inherent in the British system of 
Cabinet Government. There can be no cabinet system without strict 
party discipline. Decisions on policy are largely made inside the parties, 
both on the government and on the opposition side, and generally 
speaking are carried out loyally by Members of Parliament. Hence, 
to be effective, pressure groups have got to work inside the parties. 
Trade unions everywhere have always tried to exercise political in- 
fluence. In the 19th Century, as Sidney and Beatrice Webb have 
shown, they did it through the method familiar to you of punishing 
their enemies and rewarding their friends.”° Since the creation of the 
Labour Party at the beginning of the 20th Century they have adopted 
the method of working with and through that party. There is nothing 
uncommon and nothing sinister in this; it is a method in no way dif- 
ferent from that used by financial and commercial interests of all 
sorts. The difference is, however, that what mass organizations such 
as trade unions do is (and should be) done in the full light of publicity, 
whereas the more subtle influence exercised by those few who control 
large financial resources is commonly exercised in a confidential at- 
mosphere remote from the sordid gaze of indiscreet eyes. In short, 
to deprive trade unions in Britain of the right to use union funds for 
political purposes would have been incompatible with a democratic 
constitution. 

This, however, is the point where our minority problem begins. 
Over large areas, in Britain as in the United States, union membership 
is only nominally voluntary. It is a characteristic of a highly developed 
union movement that, with or without formal union security arrange- 





20 S. and B. Webb, History of Trade Unionism, Ch. V; Industrial Democracy, Part 
II, Ch. 4 (1920). 
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ments, it tends to become socially compulsory. What, then, about work- 
ers who, while disagreeing with the political aims pursued by the union, 
are nevertheless its members by force of circumstance rather than by 
choice? 

In the absence of a bill of rights and a code of election standards, 
it is here and only here that our statutes have formulated explicit and 
very stringent principles for the protection of union minorities. In 
1909 the courts decided that a registered union (the same was sub- 
sequently decided in the case of an unregistered union*’) was not en- 
titled to apply any part of its funds to any purpose, except one of those 
expressly enumerated as trade union objects in the statutes, which 
means broadly activities in labor relations. Any violation of this pro- 
hibition was held to be an witra vires act. The decision in Amalga- 
mated Soc’y of Ry. Servants v. Osborne* deprived the unions of all 
power to participate in political or educational activities or even 
to publish a newspaper or other printed material. It was plainly in- 
compatible with the democratic working of the Parliamentary system, 
and, quite apart from its legal aspects, based on a profound misun- 
derstanding of the place of unions in society. It was on the other hand, 
however, a blow struck for the protection of unpopular minorities 
inside unions. This we can admit, however much one may suspect the 
motives of those who financed the Trojan horse campaign of the plain- 
tiff. Looking at the Osborne case after half a century, one feels that, 
untenable as it was, it did bring home the lesson that union democracy 
requires some protection for political minorities. 

The Trade Union Act of 1913 was an attempt, largely successful, 
made by the Liberal and Labour majority of that day to find a com- 
promise between the need for democratic participation of the unions 
in the national affairs and the need for a measure of democracy in 
their internal affairs, between democracy in the macrocosm of the state 
and in the microcosm of the unions. The wltra vires rule was abol- 
ished, and the unions’ power to engage in all lawful activities au- 
thorized by their own constitutions was restored. But they cannot spend 
any money for political purposes out of their general funds. In order 
to make such expenditures they must create a separate political fund, 
and to do that they have to have a secret ballot and special rules for 
the administration of the political fund whether they are registered or 
not. The political fund rules must be approved, and not just be received 
and published by the Registrar. To be approved, they must contain strin- 
gent provisions for the protection of dissenters. Dissenters can as we put 
it, “contract out,” which means that by signing an appropriate form, they 


21 Wilson v. Scottish Typographical Ass’n, 1912 Sess. Cas. 534 (Sess. Ct.). 
22 [1910] A.C. 87. 
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can effectively declare their unwillingness to contribute to the political 
fund. Those who have done this must not in any way suffer any dis- 
advantage or discrimination regarding benefits or rights to participate 
in elections or in the administration of the union, except that of course 
they may be excluded from the management of the political fund itself. 
Here, then, we have a pattern of legislative protection of demo- 
cratic participation rights. True, it applies only to the limited area of 
political dissent, but anyone interested in finding such patterns might 
want to look at this legislation (with the details of which I will not 
trouble here, except to say that willingness to contribute to the political 
fund must not be made a condition of admission). I would however 
like to give you a case to show how seriously this minority protection 
is taken in practice. This case, Birch v. National Union of Railway- 
men,”* was decided by a Chancery judge in 1950. The Political Fund 
Rules of the National Union of Railwaymen (NUR) which had been 
approved by the Registrar provided that a member who had contracted 
out should not be subject to any disadvantage or disability: 
except that such member shall take no part in the control or man- 
agement of the political fund of the union, and shail be ineligible 
to occupy any office or representative position involving such con- 
trol or management. 


The plaintiff who had contracted out was elected chairman of his 
branch, and as such he was concerned with the general as well as the 
political fund of the branch (each branch is a union for this purpose), 
and he was promptly told by the General Secretary that he was in- 
eligible because the branch chairmanship involved the control and 
management of the political fund. This interpretation was not ques- 
tioned by the judge, but he held, rightly in my opinion, that, as it stood, 
the NUR’s political fund rule was (though approved by the Registrar) 
against the act and void, and that consequently the NUR had no 
political fund and could not spend money for political purposes. The 
NUR did not appeal but changed its rules, which was wiser and con- 
siderably cheaper. What the decision means is that a union cannot, by 
combining general ‘union management with political fund management, 
deprive a dissenting minority of its legally protected equality of op- 
portunity to participate in union affairs. This protection however ex- 
tends only to non-contributors to the political fund as such. It does 
not extend to political minorities whose members contribute. Thus the 
act did not stand in the way of those unions which decided to exclude 
certain political minorities from union office, as the Transport and 
General Workers Union did a few years ago with regard to Fascists 
and to Communists. 





23 [1950] Ch. 602. 
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In conclusion I would like to add a few observations on the policy 
of the courts to insist upon the strict observance of the union constitu- 
tions generally, and especially in connection with elections. This policy 
has become explicit, largely since the early years of this century, pre- 
dominantly in expulsion cases and in connection with the administration 
of union funds. The courts may through injunctions restrain any spend- 
ing of union money which is not strictly within the union constitution. 
The publicity of union expenditure to which I have referred makes it 
comparatively easy to see how union money is spent, and since the 
famous decision in 1905 of the House of Lords in Yorkshire Miners 
Ass’n v. Howden,** it has been clear that each member can ask 
the court for an injunction. This was another one of those cases where 
a Trojan Horse, or, if you like, a Trade Union Hampden, was helped 
from outside to establish minority rights. The union was by injunction 
restrained from spending money on a strike without having held the 
ballot required by the rules. Such negative control by the courts is in 
fact often a guarantee of constitutional procedure in matters other 
than financial. The courts have intervened to prevent secessions of 
branches.” This was possible because by statute*® the branch funds 
can be made to vest, and normally do vest, in the trustees of the cen- 
tral union, and the central trustees can thus get an injunction to pre- 
vent the branch officials from dissipating the branch funds or from 
handing them over to a rival union. Conversely, the courts have pro- 
tected union minorities in matters of amalgamations.*’ Union mergers 
are governed by very intricate statutes** and normally also by union 
rules for the protection of dissenting minorities. The ultimate control 
of the purse strings by the courts is some guarantee that such provi- 
sions are observed. 

Not all court intervention to secure the observance of constitu- 
tional rules has, however, been through the backdoor of financial con- 
trol. Thus, where a union wishes to change its constitution it must ad- 
here to the formalities provided in the constitution, and any attempt by 
the executive to expand its power by riding roughshod over these 
formalities will, even if acquiesced in by the membership, be suppressed 
by the courts. This happened during the War when a Scottish trade 





24 [1905] A.C. 256. 

25 [1909] 2 Ch. 148. 

26 Trade Union Amendment Act, 1876, 39-40 Vict., c. 22, § 3. 

27 Wolfe v. Matthews, 21 Ch.D. 194 (1882); Booth v. Amalgamated Marine 
Workers’ Union, [1926] Ch. 904. 

28 Trade Union Amendment Act, 1876, 39-40 Vict., c. 22, § 12; Trade Union 
(Amalgamation) Act, 1917, 7-8 Geo. 5, c. 24. Societies (Miscellaneous Provisions) Act, 
1940, § 6. 
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union started to recruit temporary members” in the docks, and made 
them sign a piece of paper that they were members for the duration 
only and could be required at any time to forfeit their membership 
after the end of hostilities—a pretty dangerous weapon in the hand of 
the executive. The union constitution said nothing about temporary 
membership, and the House of Lords eventually made a declaration 
that the temporary members had been recruited wltra vires and had 
never become members at all. This occurred years later in 1952. You 
can see that the courts will not tolerate the development of what you 
may call “conventions” of union institutions created against the clear 
wording of the written constitution or alongside it by acquiescence. This 
was even more vividly illustrated in a case before the Court of Appeal 
in 1950*° where a large craft union, the National Union of Vehicle 
Builders, had violated its own rule by which dues could be raised only 
through a ballot, at which a two-thirds vote in favor was needed. Such a 
rule, it seems to me, goes further even than your new act does in this 
respect. This rule had fallen into oblivion, as the members had for 
years acquiesced in increased dues without a ballot. But eventually a 
minority objected, and the court held the increase to be ultra vires and 
void. In a third case, in 1955,°" the Musicians’ Union, to meet an 
emergency, intended to raise a general levy of 1 shilling a week for 
six months, but exempted members earning less than 10 pounds a week. 
The Court of Appeal restrained the union committee from proceeding 
with the proposal on the ground that in substance it amounted to a 
levy on a section of the membership, an inequality not warranted by 
the rules. A very formalistic application of a kind of equal protection 
principle, you might say, but a good illustration all the same. 

This policy of enforcing the union constitution is however subject 
to the opposite policy of protecting the autonomy of the union and of 
not permitting unnecessary appeals to the courts from internal union 
decisions if the internal mechanism of the union would have provided a 
remedy. The courts have borrowed from company law the rule which 
prevents a shareholder from questioning in court the validity of any 
action of the company which could have been approved by a simple 
majority of the shareholders, provided what he was trying to assert 
was the right of the company and not a right vested in him as an 
individual.** If it is within the power of the majority to sanction the 





29 Martin v. Scottish Transport and General Workers Union, [1952] 1 All E.R. 
691 (ML.L.). 

30 Edwards v. Halliwell, [1950] 2 All E.R. 1064 (C.A.). 

81 O’Reilly v. Musicians’ Unions, [1955] C.L.Y. 2794. 

82 This is known in England as the Rule in Foss v. Harbottle, 2 Hare. 461, 67 Eng. 
Rep. 189 (1843). For an explanation, see Gower, Modern Company Law, Ch. 25 (2d ed. 
1957). For its application to trade union law, see Cotter v. National Union of Seamen, 
[1929] 2 Ch. 58. 
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holding of a meeting which has not been properly convened, no mem- 
ber can complain about the meeting having been held, and similarly 
where an issue has been irregularly placed on the agenda. But this can 
never cover acts which are ultra vires. The borderline between inter- 
vention and non-intervention may be technically a matter of intricate 
reasoning; it is in truth a compromise between autonomy and minority 
rights, an uneasy compromise of policies. 

All this however is not nearly as important as the proper conduct 
of elections, but the difficulty here, as I see it, is not so much on the 
side of the law as on that of evidence. The courts can and do un- 
doubtedly intervene to see that all those entitled to vote are given an 
opportunity of doing so, that the prescribed ballots are held and that 
the votes are counted properly. They can and do also enforce the right 
of every eligible member to be considered as a candidate for union 
office and to have his campaign literature properly distributed by the 
union and submitted to the members. Any election in violation of the 
union rules is void and the court will issue the necessary declarations 
and injunctions which has happened more than once.** But what does 
that mean in practice if you cannot prove your facts? As I have said, 
in matters of finance our law does what it can to put the facts at the 
disposal of the members, and dubious financial practices are hardly a 
live issue today in British unionism. But when it comes to tampering 
with votes, it may be difficult for a union member to prove his case, 
if he faces a hostile executive determined to conceal the facts. At the 
moment we are very much concerned with the affairs of the Electrical 
Trades Union (ETU) whose General Secretary, a key official, was 
some time ago re-elected by a small majority. The election was hotly 
disputed (the re-elected General Secretary is a Communist). It has 
been widely alleged, whether rightly or wrongly I cannot say, that this 
election was rigged. The matter is now sub judice, an action for an in- 
junction having been brought by the defeated candidate in the High 
Court. There have been a number of preliminary skirmishes. One of 
them was last May** when a candidate for the office of Assistant Gen- 
eral Secretary of the union got an injunction preventing the union 
from holding the election without having circulated the plaintiff’s elec- 
tion statement unadulterated as submitted by him. The right of the 
candidate which the court enforced was, of course, based on the con- 





33 See e.g., Watson v. Smith, [1941] 2 All E.R. 725 (Ch. Div.), which arose from 
a dispute about the interpretation of the constitution of the Amalgamated Engineering 
Union. But here, too, union autonomy places a limit to the intervention of the courts. 
For a highly instructive case, see Goode v. National Union of Mineworkers, [1959] C.L.Y. 
3352. 

34 Chappel v. Electrical Trades Union, [1960] 5 C.L. 378; London Times, May 5, 
1960. See also, Cannon v. Haxell, London Times, July 29, 1960. 
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stitution of the union, and not, as might now be the case in the United 
States, on a statute. , 

These matters have led to what may be called a certain self-ques- 
tioning among the unions. There has been an open conflict between the 
ETU and the General Council of the Trades Union Congress (TUC) 
about these elections. The TUC, and incidentally not only the TUC, 
suggested that the leading men in the ETU bring actions for libel or 
slander against those who in the press, on the radio, and on television 
had accused them of fraudulent manipulation of these elections, but 
no such action has been brought. No wonder that the question has been 
raised whether the courts and whether the Registrar have sufficient 
power over union elections. The Trades Union Congress cannot really 
do very much; the ultimate sanction it wields is to disaffiliate the of- 
fending union. But what is the good of that? Disaffiliation would not 
impair the collective bargaining power of the union, and, given the 
fundamental fact that British trade unions very frequently bargain 
jointly with other unions, the other unions would have to co-operate 
with the disaffiliated union, co-operate in collective bargaining, on joint 
industrial councils, in statutory wages councils, government commit- 
tees, and all the rest. Of course, all this might be different if the TUC 
encouraged the formation of a rival union as was done, I think, some 
years ago by the CIO on a similar occasion. But there is little our 
unions hate more than the rivalry of unions operating in the same 
field, and rightly so, and for the TUC to promote what many work- 
people would call a “breakaway” (which means a secession and is one 
of the dirtiest words in the British trade union vocabulary) is highly 
improbable. There remains therefore the possibility of a change in the 
law so as to strengthen the hand of the Registrar, by giving him powers 
of investigation which he does not now possess, and equally important, 
powers to inspect documents referring to elections. These matters are 
now under public discussion, and speaking for myself, I should say 
that in this area the Landrum-Griffin Act might give food for the 
thoughts of many of us. Such things, e.g., as your provisions on the 
right of a candidate to, have an observer at the polls and at the counting 
of the ballots (section 401(c)), perhaps also those on the removal of 
elected officers (section 401(h) ), and in general the powers of investiga- 
tion you have now given to the Secretary of Labor (section 601), are 
matters which we cannot imitate, of course, but which we ought to pon- 
der. Legal institutions are not exportable, not even between common law 
countries, but fortunately legal ideas are not patentable either. We 
cannot copy your institutions and you cannot copy ours. But we can 
learn from each other. That, I take it, is the object of a gathering such 
as this, and to this worthy object I hope that I have made some small 
contribution. 
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LEGAL PROTECTION 
AGAINST EXCLUSION FROM UNION ACTIVITIES 


ALFRED W. BLUMROSEN* 


Unions seek job security for their members in many ways. One 
technique used by some unions is to restrict the number of workers 
it will admit to membership. A restrictive admission policy may 
limit the number of qualified workers, thus insuring jobs for mem- 
bers. It may create a labor shortage which may enhance the value 
of their services. It insures that the existing members will control 
the collective bargaining policies of the union which represents them. 
If the union can control the number of men in the labor market and 
the order in which employment opportunities are distributed, jobs will 
be distributed to favor the more entrenched members of the union. 

Thus, the justification for restricting admission to union member- 
ship lies in the economic self-interest of the workers who are already 
in the unions. This justification is, in the American legal system, en- 
titled to considerable weight. But the legal principles concerning 
union membership practices which have been developed by the courts 
and by Congress are inadequate because they were not formulated 
with an understanding of the present role of the union in our econ- 
omy.’ These rules give the union either too much or too little free- 
dom to accomplish its legitimate objectives. 

The common law principle allowed the union to exclude any per- 
son from membership without judicial restraint.2 This rule allowed 
unions to prevent workers from participating in collective bargaining 
decisions relating to their conditions of employment, often be- 
cause of their race. And, where the union controls employment oppor- 





* Associate Professor of Law, Rutgers, The State University. 

1 The legal literature concerning exclusionary practices is voluminous. The classic 
articles in the field include, Aaron and Komaroff, “Statutory Regulation of Internal 
Union Affairs,” 44 Ill. L. Rev. 425, 631 (1949); Chafee, “The Internal Affairs of 
Associations Not for Profit,” 43 Harv. L. Rev. 993 (1930); Cox, “The Role of Law 
in Preserving Union Democracy,” 72 Harv. L. Rev. 609 (1959); Hewitt, “The Right 
to Membership in a Labor Union,” 99 U. Pa. L. Rev. 919 (1951); Summers, “The 
Right to Join a Union,” 47 Colum. L. Rev. 33 (1947); Wellington, “Union Democracy 
and Fair Representation: Federal Responsibility in A Federal System,” 67 Yale L.J. 
1327 (1958). Useful material concerning union practices includes: First Annual Report, 
Bureau of Labor-Management Reports (1960); Bromwich, Union Constitutions, A 
Report to the Fund for the Republic (1959); Leiserson, American Trade Union 
Democracy (1959). 

2 Mayer v. Journeymen Stonecutters’ Ass’n, 47 N.J. Eq. 519, 20 Atl. 492 (Ch. 
1890) ; Frank v. National Alliance of Bill Posters, 89 N.J.L. 380, 99 Atl. 134 (Sup. Ct. 
1916); 31 Am. Jur. “Labor” § 57 (1958). 
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tunities, the rule gives the union unlimited power to exclude persons 
from job opportunities. 

The legislative principle adopted by Congress in 1947 fares no 
better.? In attempting to separate union admission policies from the 
opportunity to secure employment, Congress prevented employees in a 
large sector of industry organized on the “labor pool” principle from 
acquiring job security based on length of service within the industry.‘ 

Despite the inadequacies of both the common law and the legis- 
lative approach to union admission policies, the existing legal frame- 
work is sufficiently flexible to permit proper resolution of some of 
these problems. Other problems result directly from the 1947 legis- 
lative principle, which can be undone only by Congress. 

To analyze the problems created by union restrictions on admis- 
sion to membership, we may distinguish between exclusion of employ- 
ees who are represented by a union and exclusion of other workers.° 


I. 


THE RIGHT OF EMPLOYEES TO PARTICIPATE 
IN THE COLLECTIVE BARGAINING ACTIVITIES 
OF THE UNION WHICH REPRESENTS THEM 


The common law rule that the union, as a private social and fra- 
ternal association, is entitled to select its members in any fashion it 
wishes, without judicial supervision, was adopted before the union was 
given statutory power to represent all employees in a bargaining unit.® 
The extension and continued application of this rule to unions has 
been sharply and accurately criticized.’ 

The basic difference between a social organization and a labor 
union lies in the control which the union has over the economic oppor- 





3 Labor-Management Relations Act § 8 (a) (3), 61 Stat. 136 (1947), 29 U.S.C. § 158 
(1947), as amended, 73 Stat. 525 (1959), discussed fully in Radio Officers v. Labor 
Board, 347 U.S. 17 (1954). 

4 This point is developed in part II infra. 

5 A distinction similar to this has been utilized by the Supreme Court to determine 
organizational rights of workers. Employees have greater rights to seek to organize them- 
selves than do strangers to the employment relation. NLRB v. Babcock and Wilcox 
Co., 351 U.S. 105 (1956). This being the case, it should not be surprising to find that 
the employees who have chosen to organize will be entitled to greater participation in 
the activities of the union which they selected, than strangers to the employment relation. 

6 The common law rule developed in the last quarter of the nineteenth century and 
the first quarter of the twentieth century. See supra note 2. The union’s statutory right 
to bargain for all employees in the unit was created in the Railway Labor Act of 1926, 
for the railroad industry, 44 Stat. 577 (1926), 45 U.S.C. § 151 (1958) and the National 
Labor Relations Act, 49 Stat. 449 (1935), 29 U.S.C. § 151 (1958) for the rest of industry 
which affects commerce. 

7 See the law review articles cited at supra note 1. 
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tunities of the excluded worker. The private club has no such control 
although membership may create the opportunity for advantageous 
personal contacts between members. But this is a matter of chance, de- 
pending on all the vagaries of personal choice. One member is under no 
compulsion to do business with another; if he refuses, the club rules 
have not been violated and the purposes of the club have not been 
frustrated. 

Not so with the union. Once it has been selected by a majority of 
employees, the union must “do business” for the worker with his em- 
ployer. The labor acts require the union to bargain with the employer 
on behalf of a// the workers in a bargaining unit, not just its members.* 
A bargaining unit consists of a related group of jobs which may be 
held by members or non-members. Therefore, union decisions in col- 
lective bargaining inevitably affect the economic position of all em- 
ployees, including those excluded from membership. In contrast to 
the social club, there is nothing speculative about the economic impact 
of the union. 

This “economic impact” is relevant even under the common law 
rule. Where the economic function of a “private association” has 
been clearly demonstrated, the courts protect persons against econ- 
omic injury resulting from an unjustifiable exclusion from member- 
ship in the association.* Thus the common law rule that admission 
policies of private associations are non-justiciable may be based on 
the speculative nature of the loss to the excluded plaintiff. Where he 
can show sufficient economic harm, the reason for the rule fails, and 
it will not be applied. Instead, the courts will fashion a remedy which 
will protect the excluded person from unjustified economic conse- 
quences of his exclusion from the association. 

The same point may be made more technically. When admission 
to an association is sought, the court examines plaintiff’s case for legal 
sufficiency. What is the theory on which admission is sought? Con- 
tract? Property? These interests, sometimes protected by equity, are 
not present. Tort? Equitable relief against tort was and is difficult to 
obtain, but what tort theory is available? Before the rise of the prima 
facie tort doctrine, there was no theory. The prima facie tort doctrine 





8 National Labor Relations Act § 8(a)(5), 49 Stat. 449 (1935), 29 U.S.C. § 158 
(1958); Railway Labor Act, 44 Stat. 577 (1926), 45 U.S.C. § 151 (1958) as amended, 
48 Stat. 1186 (1934). 

® James v. Marinship Corp., 25 Cal. 2d 21, 155 P.2d 329 (1944) ; Falcone v. Middle- 
sex Co. Medical Soc., 62 N.J. Super. 184, 162 A.2d 324 (L. 1960). 

The courts have not yet moved to protect non-economic interests in personal rela- 
tionships in connection with private associations, see Trautwein v. Harbourt, 40 N.J. 
247, 123 A.2d 30 (1956), although they have long been urged to do so. See Chafee, 
“Internal Affairs of Associations Not for Profit,” 43 Harv. L. Rev. 990 (1930). 
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makes actionable the intentional infliction of temporal (usually eco- 
nomic) harm.’° But plaintiff, in his suit against the social club, could 
not show such harm, and could not prevail. If, however, he can estab- 
lish the element of economic harm with reasonable certainty, the prima 
facie tort doctrine may be applied. 

While the economic role of the union in establishing working con- 
ditions has been confirmed by statute, the personal-relation element in 
union affairs has been diminishing in significance. Union organiza- 
tional patterns have followed the growth of industry. Where unions 
have hundreds or even thousands of members in a local consisting of 
employees whom it represents, the element of personal choice, which 
was a basis of the common law rule has become less significant.” 

Thus even under common law principles, it is not clear that the 
union is free to exclude from membership those employees whom it 
represents. In any event, these common law principles do not define 
the duty of a union toward employees whom it represents. This duty 
is imposed by the federal statutes which give the union its power to 
negotiate for all employees in the unit, obligate the employer to deal 
with the union, and determine the scope of the bargaining unit which 
the union will represent. The statutes require the union to deal fairly 
with all employees in the negotiation and administration of the labor 
agreement.’? Implementation of this principle of “fair representation” 
requires that all employees be afforded the same opportunities to par- 
ticipate in the process by which the union formulates and presents 
bargaining demands, and makes decisions in connection with the ad- 
ministration of the collective agreement. 

This was suggested by the United States Supreme Court in the 
Steele case in 1945: 

While the statute does not deny to such a bargaining labor organiza- 


tion the right to determine eligibility to its membership, it does 
require the union, in collective bargaining and in making contracts 





10 See Brown, “The Rise and Threatened Demise of the Prima Facie Tort Principle,” 
54 Nw. U.L. Rev. 563 (1959); Halpern, “Intentional Torts and the Restatement,” 7 
Buffalo L. Rev. 7 (1957); Comment, “The Prima Facie Tort Doctrine,” 52 Colum. L. 
Rev. 503 (1952). 

11 This point is emphasized by the 1947 amendments permitting the union to 
enforce, by threat of discharge from employment, only the financial aspect of the union 
member relationship. See National Labor Relations Act §§ 8(a)(3) and 8(b)(2), 49 
Stat. 449 (1935), 29 U.S.C. § 158 (1958), as amended, 61 Stat. 140 (1947). Dunlop, 
“The Public Interest in Internal Affairs of Unions,” 1957 Proc. Sec. on Labor Relations 
Law, A.B.A. 10 (1957). 

12 The Railway Labor Act was so construed in Conley v. Gibson, 355 U.S. 41 (1958) 
and Steele v. Louisville & N. R.R., 323 U.S. 192 (1944). The National Labor Relations 
Act was so construed in Syres v. Oil Workers, 350 U.S. 892 (1956) and Ford Motor 
Co. v. Huffman, 345 U.S. 330 (1953). 
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with the carrier, to represent non-union or minority union members 

of the craft without hostile discrimination, fairly, impartially, and 

in good faith. Wherever necessary to that end, the union is required 

to consider requests of non-union members of the craft and expres- 

sions of their views with respect to collective bargaining with the 

employer and to give them notice of and opportunity for hearing 

upon its proposed action.1* (Emphasis added.) 
While the Court did not require the union to admit employees whom 
it represented to all of the incidents of membership, it seemed 
prepared to afford some opportunity to participate in union activities 
which relate to the performance of the collective bargaining function. 
But the elements of notice and hearing are not sufficient to assure fair 
representation. The opportunity to discuss “union business” and to 
vote at union meetings,’* to vote for and hold office in the union, to 
be a member of a grievance or negotiating committee, should be pre- 
served to the excluded employee, because it is through these activities 
that unions make decisions relating to collective bargaining. Pro- 
fessor Cox has described the process in another connection: 

When the interests of several groups conflict, or future needs run 

contrary to present desires, or when the individual’s claim endangers 

group interests, the union’s function is to resolve the competition 

by reaching an accommodation or striking a balance. This process 

is political. It involves a melange of power, numerical strength, 

mutual aid, reason, prejudice, and emotion. . . .1° 

As long as union decisions are made this way, the opportunity 
to participate in this political process is essential if employees are to 
be treated fairly by the union which represents them. Otherwise, the 
decisions wili be reached without taking account of all of the com- 
peting claims or viewpoints.’*® Our legal system has long assumed that 
an equal opportunity to persuade the decision-maker is a sine qua 
non to a fair decision. While “absence makes the heart grow fonder,” 
“out of sight, out of mind” may more accurately describe the role of 
the excluded worker in the decisional process of the union. Decisions 
reached without the opportunity for full participation of all interested 
workers are not likely to be fair in themselves. 





13 Steele v. Louisville & N. R.R., supra note 12, at 204. 

14 See Givens, “Enfranchisement of Employees Arbitrarily Rejected For Union 
Membership,” 11 Lab. L. Jour. 809 (1960). 

15 Cox, “Rights Under A Labor Agreement,” 69 Harv. L. Rev. 601, 626 (1956). 

16 This was the reasoning which underlies the decision in Betts v. Easley, 161 Kan. 
459, 169 P.2d 831 (1946), requiring a union to allow employees whom it represented to 
participate in collective bargaining activities. Unfortunately, the court applied this 
reasoning to a federal constitutional duty rather than a statutory duty and therefore 
the decision has not been followed. 

See Greer, Last Man In (1959) for a discussion of the role that racial minorities may 
play in union activities when they are allowed to do so. 
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Participation gives the employee a direct opportunity to influence 
in subtle ways a wide variety of union decisions as well as a forum in 
which officers may be publicly called to account if they act unfairly. 
But judicial review of union action, as in the Steele case, can only 
protect against crude forms of misconduct by the union, and can do 
this only where the employee is in a position to litigate. The opportu- 
nity to participate and judicial review are both essential to implement 
the principle that the union must represent all employees fairly. 


We conclude then that all employees who are represented by the 
union should be entitled to participate in union activities relating to 
collective bargaining. This conclusion is based on considerations of 
statutory policy implicit in the Steele decision. This statutory right 
to participate may or may not be the equivalent of union member- 
ship, depending on the variety of activities engaged in by the union. 
We are concerned here with collective bargaining, not with social 
affairs. The union remains free to restrict participation in those activ- 
ities which do not relate to collective bargaining. 

The most recent federal court decision bearing on this problem 
is Oliphant v. Brotherhood of Locomotive Engineers." The court of 
appeals for the sixth circuit, without distinguishing between the duties 
imposed upon the union by statute and those imposed by the federal 
constitution,’* refused to allow Negro employees to participate in the 
collective bargaining activities of the union which represented them. 
There are three interrelated propositions, on which the Oliphant 
decision was based, which will be the focus of argument in cases con- 
cerning the right to participate in union activities. Because these cases 
are sure to arise, the foundations of the Oliphant decision should be 
explored. 


1. Do minorities in the bargaining unit have any rights in con- 
nection with the collective bargaining decisions of the union which 
represents them? 

Oliphant suggests that the only right of minority groups or indi- 
viduals is to participate in the selection of the bargaining representa- 
tive." Thereafter, they are not entitled to participate in decisions of 





17 262 F.2d 359 (6th Cir.), cert. denied, 359 U.S. 935 (1959), “in view of the ab- 
stract context in which the question sought to be raised are presented by this record... .” 

18 The court lumps together the employee’s contentions concerning his constitutional 
rights and statutory rights, 262 F.2d at 360, and considers, at 363, that the concept 
of governmental action is relevant to both contentions. 

19 The court devotes considerable attention to the proposition that minority and 
individual interests may be subordinated to those of the group, 262 F.2d at 362. Al- 
though it does not state that these interests are entitled to no protection against an 
elective representative, the inference is there. 
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the union which may affect their employment situation. This propo- 
sition is obviously untenable. It flies in the face of the language of 
the Steele decision quoted above. All workers in the bargaining unit 
are entitled to participate in collective bargaining decisions of the 
union. 


2. Does the failure of Congress to regulate union admission prac- 
tices preclude the courts from affording employees the opportunity to 
participate in collective bargaining activities? 


Congress has never overtly restricted the power of a union to 
select its members. In fact, Congress took special pains to make clear 
that the restraints on unions imposed in 1947 did not permit the 
National Labor Relations Board to regulate union membership require- 
ments.” And, in 1959, the House of Representatives refused to ex- 
pand the union member’s “Bill of Rights” to prohibit exclusion from 
membership because of race, religion or sex.*' From this history, the 





20 Section 8(b)(1)(A) adopted in 1947, provides, “It shall be an unfair labor 
practice for a labor organization or its agents to restrain or coerce employees in the 
exercise of the rights guaranteed in section 7; Provided, That this paragraph shall not 
impair the right of a labor organization to prescribe its own rules with respect to the 
acquisition or retention of membership therein. . . .” 

21 The amendment offered by Representative Powell provided: “. . . no labor 
organization shall discriminate unfairly in its representation of all employees in the 
negotiation and administration of collective bargaining agreement, or refuse membership, 
segregate or expel any person on the grounds of race, religion, color, sex or national 
origin.” 

It was opposed by the two sponsors of the bill in the house, as follows: 

“Mr. Landrum. Mr. Chairman, I rise in opposition to the amendment. 

Mr. Chairman, I would like the very careful attention of the membership, if 
I may have it, because I think this is an extremely important matter. I think 
the membership should be completely informed as to what we are doing here. 

We do not seek in this legislation, in no way, no shape, no guise, to tell the 
labor unions of this country whom they shall admit to their unions. No part of 
this legislation attempts to do that. 

I would direct your attention to a careful reading of section 101(a) of 
the amendment which I have proposed, which says this: Every member of a 
labor organization shall have equal rights within that organization, and then it 
enumerates the things: to nominate candidates and to vote in elections or refer- 
endums. We do not seek to deny any man in America, a member of a union, 
the right that he shall enjoy with his fellow union members. This law is not 
designed to do that. This law is designed only to say that, if he is a member 
of a union, he shall have equal rights. Is there anything wrong with that? I 
cannot see how the gentleman from New York can take exception io that. 

Moreover, there is a provision now in the Taft-Hartley Act, section 8(b) 

(1) (A), which says this: 

Provided, That this paragraph shall not impair the right of a labor organiza- 
tion to prescribe its own rules with respect to the acquisition and retention of 
membership therein. 
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court concluded that the concept of “separation of powers” was appli- 
cable. Under these circumstances, to compel admission to member- 
ship “would be usurping the legislative function.”**? The argument 
is not convincing. 

The 1947 act provides that the National Labor Relations Board, 
an administrative agency, is not to use either section 8(b)(1) of the 
National Labor Relations Act or, possibly, any other subsection of 
section 8(b) as a basis for regulation of union membership. The sec- 
tion does not deal with judicial action at all, much less judicial action 
implementing the duty of fair representation.** Congress simply ex- 





We do not here seek to repeal that. We do not here withdraw or take away 
from the unions the right to fix their own rules for the acquisition or retention 
of membership. We simply say that if you bring them into the union, if you 
charge dues, if you cause him to do this in order to work at his trade, in order 
to make a living, then within that local he shall have equal rights. I will stand 
on that anywhere. I can see nothing wrong with that. I stand before the same 
God that the gentlemen preceding me referred to and say that if we do that, 
if we require a man to join a union before he can earn a livelihood, and take 
his dues by way of a checkoff, under the law, then by all that is good and holy 
he ought to have equal rights. I stand for that. 

eo © & * 


Mr. Griffin. Mr. Chairman, this is a very serious matter. Everybody knows 
why this particular amendment was offered at this time—to kill the legisiation. 
The labor reform legislation before the House at this time is directed at the 
regulation of the internal affairs of unions. It does not touch or deal in any 
way with the admission to, or retention of, membership in a union. There is a 
proviso in the Taft-Hartley Act which union leaders and the union members 
want preserved. I refer to a proviso to section 8(b) which reserves to unions 
the right to prescribe rules and regulations for the admission and retention of 
membership. I personally think that in some instances this privilege has been 
abused by some unions. However, our committee did not go into that matter 
in its hearings. The subject of the amendment is outside of the scope of the 
legislation and the hearings that were held on labor reform legislation. Under 
the circumstances, I urgently plead with the House not to jeopardize this 
legislation by adopting an amendment which is so obviously designed for the 
purpose of killing the bill.” (Emphasis added.) 
The debate is reported in II Legislative History of the Labor-Management Report- 
ing and Disclosure Act/of 1959, 1648-51 (1959). 
22 262 F.2d at 362, quoting the district court opinion in 156 F. Supp. 89, at 93. 
23 That the legislators were concerned only with the narrow question of whether the 
language of § 8(b) would be construed to restrain union membership policies is demon- 
strated by the following exchange in the Senate: 


“The Acting President pro tempore. The Chair understands that the 
Senator from Florida has withdrawn his previous amendment, and is now offer- 
ing another amendment, which will be stated. 

The Chief Clerk. It is proposed to amend the so-called Ball amendment 
by inserting after the figure “7”, the following: Provided, That this subsection 
shall not impair the right of a labor organization to prescribe its own rules 
with respect to the acquisition or retention of membership therein... . 
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offered by the Senator from Florida is perfectly agreeable to me. It was never 
the intention of the sponsors of the pending amendment to interfere with the 
internal affairs or organization of unions. The amendment of the Senator from 
Florida makes that perfectly clear. I am willing, en behalf of myself and the 
other sponsors of the amendment, to accept the amendment offered by the 
Senator from Florida and, if it is necessary, so to modify and perfect my own 
amendment. 

Mr. Pepper. I request also the attention of the Senator from Ohio. [Mr. 
Taft] 

In discussion yesterday between the Senator from Ohio and myself with 
respect to another part of the bill, dealing with the closed shop or the union 
shop, the Senator from Ohio stated what I recall his having stated in the com- 
mittee, that if a union claimed the advantage or the status of a closed shop or 
union shop, it would have to have what the Senator called democracy in 
respect to the admission of members. I understood the Senator to say that 
that would mean that anyone who presented himself and was qualified in other 
respects for membership, and who complied with the usual conditions for mem- 
bership, such as the payment of dues, and so forth, would be entitled to 
membership. 

Mr. Taft: I did not say that. The union could refuse membership; but if 
the man were an employee of the company with which the union was dealing, 
the union could not demand that the company fire him. The union could refuse 
the man admission to the union, or expel him from the union; but if he were 
willing to enter the union and pay the same dues as other members of the 
union, he could not be fired from his job because the union refused to take him. 

Mr. Pepper: Am I correct in assuming that it is the interpretation of the 
Senator from Ohio and the Senator from Minnesota that there is no provision 
of the bill which denies a labor union the right to prescribe the qualifications of 
its members, and that if the union wishes to discriminate in respect to member- 
ship, there is no provision in the bill which denies it the privilege of doing so? 

Mr. Ball: Absolutely not. If the union expels a member of the union for 
any other reason than nonpayment of dues, and there is a union-shop contract, 
the union cannot under that contract require the employer to discharge the 
man from his job. It can expel him from the union at any time it wishes to do 
so, and for any reason. 

Mr. Pepper: And the union can admit to membership anyone it wishes to 
admit, and decline to admit anyone it does not wish to accept. 

Mr. Ball: That is correct. But the union cannot, by declining membership 
for any other reason than nonpayment of dues, thereby deprive the individual 
concerned of the right to continue in his job. In other words, it cannot force 
the employer to discharge him.” 


other tasks from affecting union membership policies. A broader 
reading of section 8(b)(1) is not justified. 
Mr. Ball: . . . I merely wish to state to the Senate that the amendment 


II Legislative History of the Labor-Management Relations Act of 1947, 1141-42 (1948). 


24 A broad reading of the proviso to § 8(b)(1) which would have foreclosed state 


jurisdiction over expulsions from unions was rejected by the Supreme Court in Int'l 
Ass’n of Machinists v. Gonzales, 356 U.S. 617 (1958). See Wollett, “State Power to 
Regulate Labor Relations,” 33 Wash. L. Rev. 364 (1958). 
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The principle of fair representation exists wholly apart from sec- 
tion 8(b). It is derived from the statutory concept of the union as 
the representative of the workers. In 1947 and again in 1959, Con- 
gress undertook a full scale review of labor law and did not limit the 
courts in the development of this doctrine.*° From this, it may be in- 
ferred that Congress did not intend to interfere with the development 
of the principle of fair representation by the courts, even if this should 
require that the union allow all employees whom it represents to par- 
ticipate in activities relating to collective bargaining. 

Thus the argument from congressional inaction cuts both ways 
and does not dispose of the question. Therefore, other values must be 
consulted if we are to resolve the question raised by the fact of con- 
gressional inaction. This question requires judgment on several re- 
lated issues. Among them are the following: 


(1) Did the Congress actually pass on the question at all? 
There is no evidence that the Congress related the issues of union 
membership and the duty of fair representation.*® 

(2) Does congressional action or inaction reflect a judgment on 
the merits of the controversy? It is common knowledge that the 
congressional inaction in this case reflects the balance of political 
forces rather than any substantive judgment that union membership 
rules should be immune from legal control.?7 

(3) How important is the value which the judiciary is asked to 
protect? Here the value is one of the highest known to democratic 
society; the opportunity to participate in decisions which will affect 
one’s economic future. 

(4) How important are the values which are opposed to the 
proposed judicial action? The union cannot exclude men in order 
to secure their jobs for others, for this would violate the duty of 
fair representation.** Therefore, economic self-interest is not in- 
volved. The desire to exclude because of race or religion, is not en- 
titled to judicial protection.** Thus, personal feeling objections 
remain as a basis for exclusion. But these excluded individuals are 
thrust into daily contact with union members by the work situation. 
This fact cannot be altered by their exclusion from the union. 
Since some personal contact is dictated by the employment, personal 





‘ 

25 See the statement of Representative Griffin, supra note 21, suggesting that Con- 
gress chose not to deal with the problem of union membership at all in the 1959 act. 

26 In connection with the 1959 legislation, see supra note 21. In connection with the 
1947 legislation, see supra note 23 and infra note 39. 

27 See the discussion by Representative Griffin in supra note 21 and Aaron, “The 
Labor Management Reporting and Disclosure Act of 1959,” 73 Harv. L. Rev. 851, 860-61 
(1960). 

28 Wallace Corp. v. Labor Board, 323 U.S. 248 (1944), Clark v. Curtis, 297 N.Y. 
1014, 80 N.E.2d 536 (1948), Wilson v. Hacker, 200 Misc. 124, 101 N.Y.S.2d 461 (Sup. 
Ct. 1950). 

29 Steele v. Louisville and N. R.R., supra note 12. 
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objections to such contact should not justify exclusion from those 
union activities which are themselves related to employment. 

(5) Are there reasons related to the differences between the 
legislative and judicial process which suggest that the court should 
not act? In this instance, the advantages of the legislative process 
do not seem significant. The relevant facts can be developed ade- 
quately within the judicial process. Notice of impending change in 
law on this matter has long been outstanding. Union spokesmen 
have had. full opportunity to be heard, and in the judicial forum, 
will be well represented. A decision te admit employees to the col- 
lective bargaining activities of the union can be made prospective 
in operation through the exercise of traditional equity powers. 


Thus the separation of powers concept does not provide a basis 
for disposing of the claim of the employee. The development of the 
duty of fair representation is, at this juncture, a judicial function which 
cannot be properly exercised by a denial of its existence. The problem 
must be faced on the merits. 


3. Must a court find “governmental action” before it may re- 
quire the union to admit employees to collective bargaining activities? 

The concept of governmental action (state or federal) determines 
the reach of the fifth and fourteenth amendments. These amendments 
clearly apply to official organs of government. By use of the “govern- 
mental action” concept, the courts have applied the amendments to 
acts of entities and persons which are not official organs of government, 
but nonetheless are performing functions intimately related to govern- 
mental activity, such as the conduct of a primary election and the 
governing of a municipality,*” The court, in Oliphant, decided that 
union action was not governmental action, and utilized this conciu- 
sion as a basis for its decision. 

But the concept of governmental action is only relevant when 
the constitutional provisions are asserted to limit unofficial behavior. 
It does not limit congressional power to regulate private action by 
statute. The issue of governmental action is therefore irrelevant to 
the position taken in this paper. The question arose in Oliphant only 
because of a confusion of constitutional and statutory duties. The 
Steele doctrine of a duty of fair representation is rooted in the statute. 
The scope of the duty is to be determined by reference to legislative, 





30 See Summers, “The Right to Join a Union,” 47 Colum. L. Rev. 33, 56-57; Note, 
“Discrimination in Union Membership: Denial of Due Process Under Federal Collective 
Bargaining Legislation,” 12 Rutgers L. Rev. 543 (1958). 

See Wellington, “The Constitution, The Labor Union, and Governmental Action,” 
70 Yale L.J. 345 (1961), for a thorough analysis which concludes that the constitu- 
tional limitations of the fifth amendment should not, at this time, be imposed upon 
unions. 
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not constitutional materials. There is no question but that the duty to 
represent employees fairly is coextensive with the union’s power to do 
so. 

Of course, the existence and scope of the statutory duty may be 
influenced by policies which are reflected in and by the Constitution. 
It would be strange indeed if this were not the case. But the construc- 
tion of a statute in light of such policies should not be confused with 
the application of the Constitution. Treating the duty of fair rep- 
resentation as an outgrowth of the statute is more appropriate than 
the attempt to anchor the duty to the “bedrock” of the Constitution. 
We know that constitutional decisions have been stumbling blocks to 
development of adequate policy in the area of labor law. The road of 
history is strewn with the discarded remnants of constitutional doc- 
trine.*' This attests to the need for legislative freedom to shape the 
labor policy of the nation. Constitutional decisions have not served 
well in labor law. 

But the infusion of constitutional principle into statutory interpre- 
tation is another matter. Here the courts may legitimately effectuate 
basic policies of government, while at the same time preserving to the 
legislature the power to change the law, should the need to do so 
arise, or should the court misconceive national need or national policy.*” 





31 Coppage v. Kansas, 236 U.S. 1 (1915) and Adair v. United States, 208 U.S. 161 
(1908), which invalidated on constitutional grounds legislative attempts to limit em- 
ployer anti-union conduct, were distinguished and then finally discarded in Lincoln 
Federal Labor Union v. Northwestern Iron and Metal Co., 335 U.S. 525 (1949). Wolff 
Packing Co., v. Court of Industrial Relations, 262 U.S. 522 (1923) which invalidated 
a system for compulsory arbitration of labor disputes was also inferred in the Lincoln 
case. Thornhill v. Alabama, 310 U.S. 88 (1940) which envelope peaceful picketing in the 
protection afforded free speech by the first and fourteenth amendments was seriously 
modified in International Bhd. of Teamsters v. Vogt, Inc., 354 U.S. 284 (1957). See Rodes, 
“Due Process and Social Legislation in the Supreme Court—A Post Mortem,” 33 
Notre Dame Law. 5 (1957). 

32 The development of the duty of fair representation suggested here is consistent 
with the policy decisions of those state legislatures which have acted upon the matter. 
They have, in anti-discrimination statutes in 20 states, prohibited unions from dis- 
criminating on the basis of race in regard to membership. See “Employment Discrimina- 
tion,” 5 Race Rel. L. Rep. 569 (1960). Such legislation has passed constitutional muster. 
Railway Mail Ass’n v. Corsi, 326 U.S. 88 (1945). 

The case of Boynton v. Virginia, 81 Sup. Ct. 182 (1960) illustrates the predilection 
of the Supreme Court for deciding potential constitutional questions on statutory 
grounds. A passenger on an interstate bus line refused to leave the “white” section 
of a dining room in a bus terminal in Richmond, Virginia, and was convicted of 
criminal trespass. The Supreme Court reversed on the grounds that the conviction 
violated the Interstate Commerce Act, despite the fact that petitioner had not raised 
this question in the state court of last resort, and that the grant of certiorari had been 
limited to the constitutional questions of due process, equal protection and burden on 
interstate commerce. The Court stated: “Ordinarily we limit our review to the questions 
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The duty of fair representation is statutory, and there is consequently 
no need to raise the question of whether the union action is “govern- 
mental” action in order to protect the employee’s opportunity to par- 
ticipate in the collective bargaining activities of the union which rep- 
resents him. 

II 


EXCLUSION From UNION ACTIVITIES OF WoRKERS WHO 
ARE Not REPRESENTED BY THE UNION 


Different considerations are involved when a union excludes men 
from membership who are not presently represented by it. Since the 
union does not negotiate and administer the employment conditions 
of these men, the necessity for their participation in union activities 
is not as clear as in the case of the employee represented by the union.** 

However, the union may control job opportunities through a 
closed shop or hiring hall arrangement.** Exclusion from such a union 
may mean loss of opportunity to work. A union, in the exercise of 
powers granted by federal statute, should not be able to foreclose 
employment opportunities by an arbitrary admission policy. In recog- 
nition of the employees’ interest in seeking employment, the common 
law rule that the union could exclude arbitrarily has been held in- 
applicable where the union controlled employment opportunities. In 
the leading case of James v. Marinship Corp.,® the California Supreme 
Court put this choice to a union which had a closed shop agreement 
and also restricted admission to membership: it could keep the 
closed shop only if it opened its membership, or retain freedom to 
determine membership only if it gave up the closed shop. 

This choice normally would be exercised in favor of keeping the 
closed shop, for reasons to be developed shortly. However, this 
alternative was foreclosed when Congress in 1947 made the closed 
shop illegal on the theory that unions should not control employment 
opportunities. Congress intended to permit workers to secure employ- 
ment without regard to union affiliation.** When Congress thus sep- 





presented in an application for certiorari. We think there are persuasive reasons, how- 
ever, why this case should be decided, if it can, on the Interstate Commerce Act con- 
tention raised in the Virginia courts. Discrimination because of color is the core of 
the two broad constitutional questions presented to us by petitioner, just as it is the 
core of the Interstate Commerce Act question presented to the Virginia courts. Under 
these circumstances we think it appropriate not to reach the constitutional questions but 
to proceed at once to the statutory issue.” 

33 Brotherhood of Ry. Trainmen v. Howard, 343 U.S. 768 (1952) indicates that 
the union owes some obligation to persons employed outside of the bargaining unit. 

34 As, for example, in Madden v. Atkins, 4 N.Y.2d 283, 151 N.E.2d 73 (1958). 

35 25 Cal. 2d 721, 155 P.2d 329 (1944). 

36 Sections 8(a)(3) and 8(b)(2) of the 1947 amendments to the National Labor 
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arated job rights from union membership, it destroyed the need to 
regulate union admission policies. If union admission policies did not 
affect employment opportunities, there seemed no reason to prevent 
the union from admitting or excluding whomever it chose. Congress, 
in effect, forced the union to make one of the choices which the common 
law of the Marinship case had left open. 

Congress failed to realize when it abolished the closed shop, that 
union control of employment opportunities was essential if employees 
were to have job security in that part of industry organized on the 
“labor pool” principle. Job security based upon length of service has 
long been a legitimate objective of organized labor. In industries 
organized around the principle of permanent employment with a single 
employer, as in the typical manufacturing establishment, this objective 
is achieved with reasonable adequacy by the seniority system.*” Senior- 
ity protects the worker against layoffs due to economic conditions 
based on his length of service with the employer. There is no need, 
under such a system, for the union to control employment oppor- 
tunities in order to provide job security. 

But some sectors of industry are organized around what might 
be called the “labor pool” principle. Employers draw workers as they 
are needed from such a pool, rather than retaining them on a perma- 
nent basis.** In such industry, job security cannot be obtained by sen- 
iority with a single employer, since the employer may change from 
month to month. To obtain job security based on length of service in the 
industry, the union must control the distribution of employment oppor- 
tunities as they arise. In industries organized around the “labor pool” 
principle, then, job security is intimately related to union control over 
employment opportunities. This union control is normally achieved 





Relations Act, 49 Stat. 452 (1935), 29 U.S.C. § 158 (1958), as amended, 61 Stat. 140 
(1947). See Radio Officers v. Labor Board, supra note 3. 

37 The seniority principle has not fully protected the interest in job security even 
in industries organized on the permanent employment principle. Present disputes over 
the scope of the seniority principle can be found in the struggle of unions to prevent 
subcontracting of worky see United Steelworkers v. Warrior and Gulf Navigation Co., 
363 U.S. 342 (1960) and Note, “Employer Subcontracting and the LMRA,” 13 Rutgers 
L. Rev. 631 (1959). For the problem of transferability of seniority in the event of plant 
removal, compare Zdanok v. Glidden, 185 F. Supp. 441 (D.C. N.Y. 1960) with Metal 
Polishers Union v. Viking Equipment Co., 278 F.2d 142 (3d Cir. 1960) and the issue of 
- scope of unions’ duty to protect employees against loss of seniority, e.g., Ford Motor 
Co. v. Huffman, supra note 12 

38 Prime examples of this type of organization are the building construction field 
and the maritime industry. See Note, “Special Labor Problems in the Construction In- 
dustry,” 10 Stan. L. Rev. 525 (1958). See Fenton, “Union Hiring Halls under the Taft- 
Hartley Act,” 9 Lab. L. Jour. 505 (1958), Craig, “Hiring Hall Arrangements and Prac- 
tices,’ 9 Labor L. Jour. 939 (1958). 
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through the closed shop requirement that only union members will 
be employed, and the use of the union hiring hall as the source of 
needed workers. By abolishing the closed shop and separating job 
opportunities from union membership, the 1947 legislation destroyed 
or seriously threatened job security in such industries. Unions in 
these industries have resisted this result, and with some logic. It is 
unreasonable to prevent a group of workers from achieving job secur- 
ity because they work in an industry organized on the “labor pool” 
principle rather than on the “permanent employment” concept. 


The 1947 legislation was not intended to prevent workers from 
achieving job security. It was aimed at a different problem. The aboli- 
tion of the closed shop was supposed to “liberate” workers from union 
control over their employment opportunities.*® Opponents of the closed 
shop never indicated how job security was to be achieved in industries 
organized on the labor pool principle if the union does not control 
employment opportunities. Congress has recognized this difficulty, 
in part, in the 1959 amendments to the National Labor Relations 
Act, which allow unions to provide for job security for workers in 
the building construction industry.” 

Extension of the principles of the 1959 amendment to other in- 
dustries and establishments organized on the “labor pool’ principle, 
would not only be more just, but would bring the law closer to the 
realities of industrial life. For unions and employers in such industries 
have avoided, wherever possible, the 1947 legislative principle re- 


39 Reasons given in congressional debate, found in II Legislative History of the 
Labor Management Relations Act of 1947 at the pages indicated were as follows: 

Senator Morse suggested that the closed shop perpetuates a single union in 
power by threatening ouster and discharge of men who wish to change unions. This 
interferes with the right of employees to freely select a union. Jd. at 953. The Senator 
indicated that the closed shop agreement may be entered into where the union does 
not have a majority and thus coerce the existence of a majority. Jd. at 960. 

Senator Taft would abolish the closed shop because it limited management’s 
power to discipline employees, gives the union power over employees, abolishes the free 
labor market and interferes with a man’s right to work in the industry he wishes. /d. 
at 1010. 

Senator Ellander opposed the closed shop because it interfered with the employer’s 
right to select his employees. Jd. at 1068. 

Senator Ball was concerned over the use of the closed shop to cause the dis- 
charge of men expelled from the union for opposition to union leaders, for their political 
ideas, or for working too hard. 7d. at 1419. He indicated a wish to free workers from 
the domination of union leaders. Jd. at 1497. 

40 See Aaron, “The Labor Management Reporting and Disclosure Act of 1959,” 73 
Harv. L. Rev. 1086, 1121 (1960); Quinn, “Prehire Problems in the Construction In- 
dustry,” 48 Geo. L.J. 380 (1959). See Appruzzese, “Prehire and the Local Building Con- 
tractor,” 48 Geo. L.J. 387 (1959); Note, “Special Labor Problems in the Construction 
Industry,” 10 Stan. L. Rev. 525 (1958). 
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quiring the elimination of union control over job opportunities.*' 
When this principle is rejected, either through avoidance by the 
parties, or by a change in legislation,*? the union does control employ- 
ment opportunities. If it also limits admission to membership, it may 
control employment opportunities of non-members. Thus the problem 
which the common law faced before 1947 is with us again. The un- 
happy experience with the 1947 principle applied in industries organ- 
ized on “labor pool” principles, should now lead us to allow the 
union to control employment opportunities, but only if it is willing to 
give up arbitrary power over admission policies. 

This does not mean that the union should be forced to admit all 
who seek membership. Rather it means that restrictions on admission 
to membership must be reasonable. Practices which have been subject 
to abuse in the past—the apprentice system intended to deter rather 
than develop new workers, the excessive initiation fee, the arbitrary 
refusal of membership based on the “secret vote”, and exclusions based 
on race or religion—would become subject to legal restraint.** To 
meet this requirement, unions must formulate admission policies which 
can pass judicial or administrative muster, and perhaps conduct hear- 
ings to insure that such policies are fairly applied. The union should 
be willing to pay this price in order to maintain job security for its 
members. The burden on the union would be no greater than that im- 
posed by the 1959 legislation on disciplinary or expulsion procedures. ** 


III 
UNION POWER AND WORKER PARTICIPATION 


The problem of union admission policies is often misstated. Some- 
times it is viewed as a problem of racial discrimination. At other times, 
it is viewed as a problem created by selfish union leaders seeking, in 
their desire for power, to gain a monopoly over employment opportuni- 
ties. Neither of these characterizations is adequate. 

The modern union represents a joining of public and private 
power. Its activities cannot be carried on without regard to the values 





41 The struggle of the NLRB to enforce this separation, through its “Mountain 
Pacific” rule prohibiting unions from acting as hiring halls except under carefully spelled 
out circumstances, and enforcement of this prohibition with the “Brown-Olds” remedy 
requiring union and employer to refund dues collected under an unlawful union security 
agreement has brought down the wrath of parts of organized labor and management as 
well as the skepticism of the courts. See Note, “The Brown-Olds Reimbursement 
Remedy,” 45 Va. L. Rev. 1192 (1959), and material cited in supra note 38. 

42 As under the new § 8(f) in the building construction industry, supra note 40. 

43 See Bromwich, Union Constitutions, 5-9 (1959). 

44 On the requirements of the 1959 act, see Aaron, “The Labor Management Re- 
porting and Disclosure Act of 1959,” 73 Harv. L. Rev. 851 (1960). 
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of the society which created it. The employee who is excluded from 
the collective bargaining activities of the union which represents him 
presents a serious problem regardless of the color of his skin. A 
society with democratic aspirations cannot allow the majority to deter- 
mine that the voice of the minority will not be heard. But the union 
claims this power when it excludes those whom it represents from 
participation in the bargaining processes. 

Union exclusionary policies are not motivated solely by illicit 
self-interest. These policies are aimed at providing job security for 
the workers represented by the union, a fully legitimate objective in 
our society. Union control over employment opportunities may be 
necessary to achieve job security. In such cases, it should be permitted, 
but only if the union is deprived of unlimited freedom to exclude 
workers from membership. The harm which the union may do to 
nonemployees is to exclude them from job opportunities which they 
might otherwise obtain within the job security system. The power to 
exclude arbitrarily is not necessary to protect the interest in job 
security. 


Employees are entitled to participate in the activities of that 
powerful association, the union, which affects such an important part 
of their lives. This conclusion is in accord with one broad legislative 
approach to the problem of centralization of power in the leadership 
of private groups. In the securities regulation of the 1930’s and in the 
labor legislation of 1959, Congress decided that those directly in- 
terested in the affairs of such important private groups must be al- 
lowed to participate in the decisional process of the group. The op- 
portunity to participate in these processes gives the individual a type 
of protection which can be his in no other way. This opportunity 
appears necessary to limit the power which the group tends to develop 
over its own constituent units. 


The opportunity to participate in the formulation and admin- 
istration of the collective bargaining policies of labor organizations 
will not resolve all conflicts between minority and majority groups 
within the union. The democratic processes do not guarantee that the 
majority will accord the minority those rights which an impartial 
tribunal would recognize. Therefore, the more traditional aspects of 
the duty of fair representation, the duty to represent all employees 
fairly in negotiation of contracts and the processing of grievances, 
remain important bulwarks for the individual and minority against 
unreasonable action by those who control the union.*® However, the 





45 See Blumrosen, “Legal Protection for Critical Job Interests: Union Management 
Authority Versus Employee Autonomy,” 13 Rutgers L. Rev. 631 (1959); Cox, “Rights 
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existence of democratic processes provides an opportunity for the ac- 
commodation of varying points of view in a manner acceptable to the 
parties in the traditions of a society committed to principles of self 
government. 





Under A Labor Agreement,” 69 Harv. L. Rev. 601 (1956) ; Hanslowe, “Individual Rights 
in Collective Labor Relations,” 45 Cornell L.Q. 25 (1959). 

The complexity of forces bearing on the decisions made by union officials is clearly 
indicated in Greer, Last Man In (1959). This study makes it clear that providing 
access to union power does not automatically or necessarily mean that the power will 
be exercised fairly. 
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SOME ASPECTS OF THE UNION'S DUTY OF 
FAIR REPRESENTATION 


BENJAMIN AARON* 


I. THE SouRCE OF THE UNION’s Duty oF FAIR REPRESENTATION 


The union’s duty of fair representation arises out of the col- 
lective bargaining relationship. It concerns the manner in which the 
union deals with the employer on behalf of those employees for whom 
the union is the bargaining agent. For analytical purposes, fair repre- 
sentation in collective bargaining can thus be distinguished from equi- 
table treatment by the union of its members or of applicants for mem- 
bership, although it is obvious that instances of hostile discrimination 
in both collective bargaining and the conduct of internal union affairs 
frequently have a common origin. 

The nature of the union’s duty of fair representation, which has 
been the subject of so much scholarly investigation and analysis in 
recent years, did not formerly assume such importance. So long as 
unions bargained only for their own members, charges of unfair repre- 
sentation were seldom brought to the attention of the public, and only 
a few students of the then esoteric subject of internal union govern- 
ment paid much attention to them. Courts, too, were generally disin- 
clined to interfere in matters which they regarded as essentially private 
disputes between unincorporated voluntary associations and their 
members. 

This state of affairs was fundamentally and irreversibly changed, 
however, by the enactment in 1935 of the National Labor Relations 
Act (NLRA), which provided, among other things, that collective 
bargaining representatives designated or selected by the majority of 
employees in an appropriate bargaining unit were to be the exclusive 
representatives of all the employees in such unit. Employers thereby 
became subject to the affirmative duty to bargain collectively with the 
majority union, as well as to the negative duty to refrain from bar- 
gaining with representatives of minority unions;* nor could they evade 
these obligations by negotiating employment contracts with individual 
employees.‘ 





* Professor of Law and Director, Institute of Industrial Relations, University of 
California, Los Angeles. 

1 The reasons for this reluctance are explained in Chafee, “The Internal Affairs of 
Associations Not for Profit,” 43 Harv. L. Rev. 993 (1930). 

2 National Labor Relations Act (Wagner Act) § 9(a), 49 Stat. 453 (1935), 29 
U‘S.C. § 159(a) (1958). 

3 NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). 

4 J. I. Case Co. v. NLRB, 321 US. 332 (1944). 
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Under the new arrangement, therefore, large numbers of workers 
came to be represented in collective bargaining by unions which they 
had not chosen and, possibly, did not wish to support. Although the 
exclusive bargaining authority vested in unions was theoretically bal- 
anced by a corresponding duty to represent all employees in the ap- 
propriate unit fairly, and to refrain from hostile discrimination against 
any of them,” the authority turned out to be far more easily enforce- 
able than the duty. This was true partly because the whole thrust of 
the Wagner Act’s enforcement machinery was directed at employers, 
whose resistance to unionism in the thirties presented the chief ob- 
stacle to effectuation of the national labor policy, and partly because 
the more common types of unfair discrimination by unions in their 
representation of nonmembers or of dissident members were usually 
covert and difficult to prove. If an employer tried to undermine the 
majority union’s status by making private agreements with individual 
employees® or by bargaining with a minority union,’ he could readily 
be compelled to cease and desist from continuing such activities. If, on 
the other hand, a union informally adopted the policy of never pro- 
testing a breach by management of the seniority provisions of the col- 
lective agreement when the violation favored a union member against 
a nonmember, and of always protesting in a reverse situation, the like- 
lihood that the National Labor Relations Board (NLRB) or the Na- 
tional Railroad Adjustment Board would take notice of the practice 
or do anything about it was extremely remote. 

Even some of the more flagrant discriminatory practices of unions 
against employees whom they were obligated to represent seemed to 
be relatively immune to remedial action by administrative agencies or 
the courts. Chief among such practices, of course, was the refusal to 
admit Negroes or members of other minority groups into membership 
on the same basis as all other members,* and the companion practice, 
especially of the railroads, of negotiating with employers collective 
agreements containing provisions that discriminated against Negroes.® 
A less publicized but equally bald form of discrimination against all 
nonunion members’ in the bargaining unit was that accomplished by 
means of a system of “joint wage review,” which prevailed for a time 
in parts of the Southern California aircraft industry. Under that sys- 





5 See Wallace Corp. v. NLRB, 323 U.S. 248 (1944); cf. Steele v. Louisville 
& N. R.R., 323 U.S. 192 (1944). 

6 National Licorice Co. v. NLRB, 309 U.S. 350 (1940). 

7 Hughes Tool Co. v. NLRB, 147 F.2d 69 (Sth Cir. 1945). 

8 Northrup, Organized Labor and the Negro (1944); Summers, “Admission Policies 
of Labor Unions,” 61 Q.J. Econ. 66 (1946). 

® See Steele v. Louisville & N. R.R., supra note 5. 
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tem periodic merit increases could be awarded only by majority vote 
of a review board composed of equal numbers of employer and union 
representatives. Merit increases to nonunion employees were fre- 
quently vetoed by the union representatives on the board, the laconic 
explanation “for the record” being that they were “uncooperative.” 
Significantly, it was the National War Labor Board (NWLB), exer- 
cising special wartime powers, rather than the NLRB, that put a stop 
to this discriminatory practice.’® 

Under the Wagner Act, the closed shop was expressly declared 
to be legal."* Throughout the period of World War II, however, the 
type of union-security provision covering most workers was the main- 
tenance-of-membership clause devised by the NWLB.” This provision 
preserved the right of employees to refuse to join the certified or 
recognized union, and also allowed a fifteen-day “escape period” at 
the expiration of the collective agreement, during which union mem- 
bers could resign with impunity. Those workers who voluntarily joined 
and remained in the union, however, were obligated to maintain their 
membership in good standing as a condition of continued employment 
for the life of the agreement. 

With the passage in 1947 of the Labor Management Relations 
Act,’* this era of voluntarism came to an end. The amended NLRA 
outlawed the closed shop, but expressly authorized a form of union 
shop that imposed substantially greater compulsions on employees in 
the bargaining unit than the maintenance-of-membership provisions 
had required. Under a lawfully executed union-shop agreement em- 
ployees in the covered unit-were compelled to join the union no later 
than thirty days after being hired or after the effective date of the 
agreement, whichever came later, as a condition of continued employ- 
ment. This requirement was not binding, however, if the employee 
was not offered membership “on the same terms and conditions gen- 
erally applicable to other members.” Moreover, no employee was re- 
quired to “join” the union in the sense of “taking the obligation”; he 
was simply required to “tender the periodic dues and initiation fees 
uniformly required as a condition of acquiring or retaining member- 
ship.”’™* 





10 See Consolidated Vultee Aircraft Corp. (Tucson, Ariz.) and International Ass’n 
of Machinists, 16 War Lab. Rep. 159 (1944). 

11 Section 8(3), 49 Stat. 452 (1935), 29 U.S.C. § 158 (1958). 

12 For a history of the development of this formula, see 1 NWLB Termination 
Rep. ch. 7 (1946). 

13 61 Stat. 136 (1947), 29 U.S.C. §§ 141-44, 151-68 (1958), commonly known as 
the Taft-Hartley Act. 

14 Section 8(a) (3), 61 Stat. 140 (1947), as amended, 61 Stat. 601 (1951), 29 U.S.C. 
§ 158(a)(3) (1958). As originally enacted, § 8(a)(3) also required that the union must 
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In 1951 the Railway Labor Act was amended to legalize, for the 
first time under that statute, union-security provisions substantially 
similar to those authorized by the amended NLRA, but differing in 
several material respects.’ The Labor-Management Reporting and 
Disclosure Act of 1959 (LMRDA) again amended the NLRA provi- 
sions with respect to union security by permitting employers “engaged 
primarily in the building and construction industry” to enter into 
union-shop prehire agreements with unassisted building-trades unions, 
without regard to their majority status. Under such agreements, em- 
ployees must, as a condition of their employment, join the union 
within seven days following the date of hire or the effective date of 
the agreement, whichever is later. The other restrictions, described 
above, are still applicable.’® 

Since 1947 the union shop has become by far the most common 
type of union-security provision.'’ Fairly administered, it represents 
a reasonable compromise between those who resent being forced to 
submit to the discipline of an organization whose views they disagree 
with and do not wish to support, and those who are equally incensed 
over the idea of letting the so-called ‘free riders” share the benefits 
of union activity without contributing financially to its assistance. 
Whenever a union abuses the powers that it derives from its status as 
exclusive bargaining representative, however, the added obligations 
enforced by a union-shop provision become that much more onerous 
for those who are the objects of the union’s unfair treatment, or who 
oppose a particular union or unionism in general. In this sense only 
does “compulsory unionism” become a distinguishable element in the 
broader analysis of the union’s duty of fair representation. 


II. Some ILLUSTRATIVE PROBLEMS 


The obvious cases of unfair treatment of employees by the ex- 
clusive bargaining agent, as well as the various legal and equitable 
remedies available to those employees who have been wronged, have 





first have been authorized to negotiate such an agreement by a majority of employees 
in the bargaining unit eligible to vote; but that clause was subsequently repealed. 

15 Section 2, Eleventh, 64 Stat. 1238 (1951), 45 U.S.C. § 152 (1958). The most 
significant differences between the union-security provisions of the two statutes are 
the inclusion of assessments (but not fines and penalties) in the permissible charges, 
and a period of sixty (rather than thirty) days in which to join the union, under the 
Railway Labor Act. 

16 Section 705, 73 Stat. 545 (1959), 29 U.S.C. § 158 (Supp. I, 1959), adding § 8(f) 
to the National Labor Relations Act. 

17 See Theodore, “Union Security Provisions in Major Union Contracts, 1958-59,” 
82 Monthly Lab. Rev. 1348 (1959). 
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been exhaustively considered by a number of authorities in this field.’* 
The most difficult problems, however, are those which raise the ques- 
tion whether there has in fact been a breach of the duty of fair repre- 
sentation. To what extent must individual demands yield to the will of 
the majority? Are there some individual rights that must remain 
immune to any sort of restriction, no matter how much they clash with 
the union’s institutional objectives? When, if ever, are the employer 
and the union justified in overriding the wishes of an individual em- 
ployee, or perhaps of a majority of employees, in the interest of 
preserving and enhancing the collective bargaining relationship? 

In this article we shall consider a few examples of the many cases 
raising such questions in three general types of situations: (1) the 
negotiation of the collective bargaining agreement; (2) the administra- 
tion of the agreement, specifically through the grievance and arbitra- 
tion procedure; and (3) the use by the union of members’ dues and 
initiation fees, obtained by virtue of a union-shop clause in the agree- 
ment, for purposes not directly related to the subjects covered by the 
agreement. 


A. Negotiating the Terms of a Collective Bargaining Agreement 


Most authorities have distinguished rather sharply between the 
nature of the union’s duty of fair representation in negotiating a collec- 
tive agreement and the nature of that duty in handling grievances 
arising out of the agreement once it has been negotiated. The reasons 
why the union should be given a wider latitude of discretion in nego- 
tiating an agreement were explicitly set forth by the United States 
Supreme Court in Ford Motor Co. v. Huffman.” That decision upheld 
the propriety of a negotiated change in a seniority provision granting 
credit for military service prior to employment under the agreement, 
although the result was to give some new employees more seniority 
than others with longer service in the bargaining unit. In its unani- 
mous opinion the Court flatly declared that the bargaining representa- 
tive “is responsible to, and owes complete loyalty to, the interests of 
all whom it represents.””° Since the interests of all employees are 





18 See, for example, Aaron & Komaroff, “Statutory Regulation of Internal Union 
Affairs,” 44 Ill. L. Rev. 425, 631 (1949); Blumrosen, “Group Interests in Labor Law,” 
13 Rutgers L. Rev. 432 (1959); Blumrosen, “Legal Protection for Critical Job Interests: 
Union-Management Authority Versus Employee Autonomy,” 13 Rutgers L. Rev. 631 
(1959); Cox, “Rights Under a Labor Agreement,” 69 Harv. L. Rev. 601 (1956); Cox 
“The Duty of Fair Representation,” 2 Vill. L. Rev. 151 (1957); Summers, “Individual 
Rights in Collective Agreements—A Preliminary Analysis,” N.Y.U. 12th Annual 
Conference on Labor 63 (1959). 

19 345 U.S. 330 (1953). 
20 Td. at 338. 
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not the same and, indeed, are often sharply in conflict, the Court’s 
uncompromising statement, standing alone, placed the union in the 
rather sticky logical difficulty of maintaining complete loyalty to a 
number of competing interests. Fortunately, the Court recognized 
this problem, at least tacitly, by continuing in a somewhat more 
reasonable vein: 
Inevitably differences arise in the manner and degree to which the 
terms of any negotiated agreement affect individual employees 
and classes of employees. The mere existence of such differences 
does not make them invalid. The complete satisfaction of all who 
are represented is hardly to be expected. A wide range of reason- 
ableness must be allowed a statutory bargaining representative in 
serving the unit it represents, subject always to complete good 
faith and honesty of purpose in the exercise of its discretion.** 


Adverting to the same problem facing a union when it negotiates a 
collective agreement, Professor Summers has emphasized that the 
final settlement comprises ‘“‘a single package of assorted benefits which 
are neither equal nor rational but which will meet the practical needs 
of the parties and provide peace. . . . For the law to impose substantial 
limits by inquiring closely into the fairness of the compromises would 
hinder the parties in arriving at peaceful settlements.””” 

Professor Summers and others holding similar views would be the 
first to insist, of course, that a peaceful settlement, however desir- 
able as an objective, cannot be regarded as the sole, or perhaps even 
the decisive, criterion in determining the amount of leeway the union 
should be allowed in negotiating a collective agreement. For example, 
the agreement between the Louisville & Nashville Railroad and the 
Brotherhood of Locomotive Firemen and Enginemen, pursuant to 
which Negro firemen were placed at the bottom of the seniority list, 
may have promoted harmony between the contracting parties, but 
it also constituted so egregious a violation of minority rights that it 
could not be permitted to stand. 

In the Steele case the United States Supreme Court emphasized 
the duty of the statutory bargaining representative “to represent non- 
union or minority union members . . . without hostile discrimination, 
fairly, impartially, and in good faith.” That duty, the Court said, 
included an obligation “to consider requests of non-union members .. . 
and expressions of their views with respect to collective bargaining 
with the employer and to give them notice of and opportunity for 
hearing upon its proposed action.’”** In formulating their contract 





21 bid. 
22 Summers, supra note 18, at 71-72. 
23 Steele v. Louisville & N. R.R., supra note 5, at 204. 
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demands most unions satisfy this requirement with respect to their 
own members; but it is doubtful that nonunion members in the bar- 
gaining unit are often given much of an opportunity to be heard on 
the merits of suggested contract proposals. This fact provides both a 
reason why every employee in the bargaining unit should, in his own 
self-interest, join the union representing him, and an argument against 
allowing any union which arbitrarily and unreasonably excludes 
qualified employees from membership to exercise the rights of exclusive 
bargaining representation with respect to such employees. 

When Congress adopted the LMRDA, it once again passed up the 
opportunity to require in specific terms the admission on an equal 
basis of all qualified bargaining-unit employees as a condition for 
certification of a union as the exclusive bargaining representative.** 
Nevertheless, there is still some room for argument that under section 
101(a)(1) of the new law qualified employees who are denied admis- 
sion on an equal basis are entitled to “equal rights and privileges within 
such organization to nominate candidates, to vote in elections and 
referendums . . . to attend membership meetings, and to participate 
in the deliberations and voting upon the business of such meetings, 
subject to reasonable rules and regulations in such organization’s 
constitution and bylaws.”*° This argument is based primarily on the 
definition of “member,” which is defined in section 3(0) of the act as 
follows: 

“Member” or “member in good standing,” when used in reference 

to a labor organization, includes any person who has fulfilled the 

requirements for membership in such organization, and who neither 

has voluntarily withdrawn from membership nor has been expelled 

or suspended from membership after appropriate proceedings con- 


sistent with lawful provisions of the constitution and bylaws of 
such organization. 


It also receives some slight support from the language of section 2, 
setting forth the declaration of findings, purposes, and policy of the 
act, which speaks only of “employees” and not of union members.”® 
Despite these faint glimmers of hope, however, the chances of qualified 
employees who are unfairly denied union membership securing the 
right to share equally in the normal rights and benefits of membership 
must still be considered as remote. 


The case of the employee who, though eligible for union mem- 





24 See Aaron, “The Labor-Management Reporting and Disclosure Act of 1959,” 
73 Harv. L. Rev. 851, 860-61 (1960). 

25 Id. at 862. 

26 See Givens, “The Enfranchisement of Employees Arbitrarily Rejected for Union 
Membership,” 11 Lab. L.J. 809 (1960). 
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bership, refuses to join is of an entirely different order. The problem 
here is kis problem, not the union’s, and whether or not he is com- 
pelled by a union-shop agreement to support the union is really irrele- 
vant. If his views on important collective bargaining policies are not 
considered simply because he will not attend union meetings, he is 
hardly in a position to complain. His quarrel is really with the national 
labor policy, which makes the union selected by the majority of 
workers in the bargaining unit his exclusive representative, whether 
he likes it or not. 

Between the two extremes of the employee whom the union 
wrongfully refuses to represent fairly and the employee who refuses 
to give the union a chance to represent him fairly, lie the mass of cases, 
typified by Ford Motor Co. v. Huffman, in which the competing 
equities are more closely in balance. Let us suppose a case in which 
an employer has unilaterally established and maintained a contribu- 
tory pension plan for his employees, who are unorganized. Under this 
plan eligible employees have received pension benefits upon reaching 
the retirement age of sixty-five. Many former employees have retired 
under this plan; a substantial number of present employees will soon 
be eligible to do so. 

Now let us assume that a union enters the picture and is certified 
as the exclusive bargaining representative. Thereafter, it negotiates 
a collective agreement with the employer which provides, among other 
things, for the abandonment of the pension plan in exchange for a 
health and welfare plan financed wholly by the employer. Let us 
assume further that this action was initiated by the union after a gen- 
eral discussion of bargaining demands by a representative group of 
bargaining-unit members; that it represented the wishes of most of the 
younger workers, who constituted a slight majority; and that it was 
bitterly opposed by most of the older workers, who constituted a sub- 
stantial minority. Under these circumstances has the union fulfilled 
or violated its duty of fair representation? 

It is clear that the employer’s acquiescence in the new arrange- 
ment has no bearing on the union’s obligation to the employees it 
represents. We may also disregard the possible effects of the new 
collective agreement on the rights of retired employees. Since those 
employees are no longer members of the bargaining unit represented 
by the union, it is unlikely that their rights are subject to modification 
by the joint or individual actions of the union or the employer.” In 
any event, the problem of retired employees is a peculiar aspect of our 





27 Note, “Contractual Aspects of Pension Plan Modification,” 56 Colum. L. Rev. 
251, 268 (1956). 
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hypothetical fact situation and is not usually present in cases of the 
general type under consideration. 

At first blush, then, it would appear that our hypothetical prob- 
lem falls comfortably within the rule of the Huffman case. Certainly, 
in some respects pension provisions in collective agreements are quite 
similar to seniority provisions: the life of any negotiated agreement 
may be a short one, and the initial promise of benefits provided there- 
under may never be fulfilled. Even though a pension plan or a seniority 
system continues in effect, the parties may agree, from time to time, on 
changes that reduce or alter the benefits that were previously provided 
to some or all of the employees in the bargaining unit. In Huffman 
the Supreme Court wisely recognized that possibility as a fact of 
industrial life, and refused to set aside the new seniority agreement 
negotiated by the union in the absence of a showing that the union had 
acted in bad faith. 


Yet even in seniority cases there are definite limitations on the 
union’s authority to modify the rights of individual employees under 
existing provisions. Although seniority is not a property right that 
exists independently of the collective agreement, seniority benefits 
provided by the agreement have been denominated valuable property 
rights which will be enforced.** As one writer has observed: 


The fundamental distinction seems to be this: The union which 
has authority to change the entire seniority structure has no 
authority to act for an employee in waiving his rights to the 
benefit of an existing bargain. . . . [However,] if the union deter- 
mines, as a legislature might, that the interests of the bargaining 
unit, considered as a whole, would be better served by a different 
seniority arrangement, there is no impairment of the obligations 
of any contract and no “vested rights” have been infringed.** 


The underlying problem posed by our hypothetical case, there- 
fore, is to determine the true nature of the union’s action. Absent any 
vesting provisions in the employer’s unilateral pension plan, the agree- 
ment to substitute the health and welfare plan would not appear to 
abrogate “valuable property rights” of individual employees who had 
not yet retired on pension. Suppose, however, that the employer had 
no policy of compulsory retirement, and that some employees over the 
age of sixty-five and with twenty-five or more years of credited service 
were still working in the plant. It seems altogether likely that their 
individual rights to the promised pension would receive judicial pro- 





28 Clark v. Hein-Werner Corp., 8 Wis. 2d 264, 99 N.W.2d 132 (1959). 
29 Baker, Employee Rights Under Collectively Bargained Group Plans 8 (un- 
published article in possession of this writer). 
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tection.*° The case of employees who had twenty-five or more years 
of credited service but who had not yet reached age sixty-five, though 
not quite as strong, would also be likely to get a sympathetic hearing. 

It is doubtful whether, in this type of situation, the rights of the 
adversely affected older employees should be determined solely on the 
basis of the promises initially made by the employer in his unilateral 
pension plan. Professor Blumrosen’s argument that “the requirements 
implicit in our concepts of ordered liberty are now binding on union- 
management joint action, even though, had management acted uni- 
laterally, it would have been free to ignore the individual employee 
interest,’’* may well be applicable here. Thus, even though the em- 
ployer had expressly reserved the right “to change, amend or discon- 
tinue the plan should future conditions in the judgment of the 
Company warrant such action,” and could have done so unilaterally,® 
he might well be prohibited from accomplishing the same result by 
agreement with the union, perhaps on the ground that the entire 
agreement is subject to the union’s duty of fair representation. 

The one reasonably definite conclusion that emerges from all this 
hazy speculation is that the legality of the action taken by the em- 
ployer and the union in our hypothetical case should not depend solely 
on whether the union acted in good faith, any more than it should 
depend solely upon whether the agreement fosters industrial peace. 
Rather, it should rest upon a determination of the nature of the pen- 
sion rights being abrogated. It would seem clear that if these rights 
have already vested, they cannot be taken away or reduced. If 
they are not vested rights, but only anticipated benefits, we must 
consider whether they are entitled to protection against the adverse 
interest of the majority. 

It may be that in this kind of situation the union and the employer 
should jointly be held accountable to the standards imposed, in some 
jurisdictions, on governmental agencies. In holding invalid an attempt 
by the City of Long Beach to amend its pension plan for firemen 
and policemen, thereby reducing benefits, the California Supreme 
Court declared that “vested contractual pension rights may be modified 
prior to retirement” in order to maintain the integrity and flexibility 
of the pension system, provided that such modifications are “reason- 
able.” It then elaborated: 





30 See Vallejo v. American Railroad Co. of Porto Rico, 188 F.2d 513 (1st Cir. 
1951). 

31 Blumrosen, “Group Interests in Labor Law,” 13 Rutgers L. Rev. 432, 483 (1959). 

82 Hughes v. Encyclopaedia Britannica, Inc., 1 Ill. App. 2d 514, 117 N.E.2d 880 
(1954). 
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To be sustained as reasonable, alterations of employees’ pension 
rights must bear some material relation to the theory of a pension 
system and its successful operation, and changes in a pension plan 
which result in disadvantage to employees should be accompanied 
by comparable new advantages.** 


There are obvious difficulties, however, in applying the suggested 
analogy to the type of problem here considered. The relationship be- 
tween a union and its members is quite different from that between 
a governmental agency and its employees. Though unions have some- 
times been likened to public utilities, they still have considerable 
discretion in the formulation and administration of their own policies. 
Given the complexity of union organization and the high incidence of 
conflicting interests among union members, the above-quoted test 
enunciated by the California Supreme Court seems too rigid to be 
applied to unions. Perhaps at this stage we are not ready to devise 
a general standard, and it may be best to rely upon the ad hoc judg- 
ments of the courts, based on the equities of the individual case. 


B. Administering the Agreement 


It is generally agreed that, with respect to the rights of their 
individual members, unions have a much more limited area of discre- 
tion in administering an existing collective agreement than in negotiat- 
ing a new one; the question is, how much discretion do they have, 
assuming always that it is exercised in good faith? 

As in the case of negotiating the agreement, there are very clear 
instances of justified and unjustified conduct that we need only identify 
in passing. In the first category are those cases in which the respon- 
sible union officers, having carefully and fully investigated the facts 
of a grievance, conclude in good faith that the grievant is in the wrong 
and decline to process the matter further.** At this point the union’s 
duty of fair representation has been satisfied; whether the employee 
involved should then have recourse to individual action is another 
question and not within the scope of this article.** In the second cate- 
gory are those instances of patent discrimination, often covert, against 
nonmembers in the bargaining unit, of which several examples have 
previously been cited. The great majority of cases again fall midway 





33 Allen v. City of Long Beach, 45 Cal. 2d 128, 131, 287 P.2d 765, 767 (1955). 

34 Ostrofsky v. United Steelworkers, 273 F.2d 614 (4th Cir. 1960). 

85 Differing views on this subject are expressed in A.B.A. Report on Individual 
Grievances, reprinted in 50 Nw. U.L. Rev. 143 (1955); Blumrosen, “Legal Protection for 
Critical Job Interests: Union-Management Authority Versus Employee Autonomy,” 13 
Rutgers L. Rev. 631, 653-57 (1959); Cox, “Individual Enforcement of Collective 
Bargaining Agreements,” 8 Lab. L.J. 850, 858-59 (1957). 
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between these extremes. From the wealth of examples we shall select 
only two for discussion. 

In Clark v. Hein-Werner Corp.,** a dispute arose over the meaning 
of a seniority clause in an existing collective agreement. The company 
demoted and transferred back to the bargaining unit a number of 
supervisors who had originally been promoted out of the bargaining 
unit. The question was whether these employees had accumulated 
bargaining-unit seniority during their period of service as supervisors. 
The company took the position that they had; consequently, it per- 
mitted the demoted supervisors to “bump” less senior employees in 
the bargaining unit, with the result that four of the latter group were 
laid off. The union, claiming that the former supervisors had not 
accumulated seniority during their period of service outside the 
bargaining unit, appealed the grievance of the employees who had been 
laid off to arbitration. 

The arbitration proceeding was conducted in accordance with 
the procedure prescribed in the collective agreement. Both parties were 
represented by counsel. The arbitrator received evidence and heard 
witnesses; counsel submitted oral arguments and post-hearing briefs. 
There was just one hitch: none of the demoted supervisors was notified 
of the time and place of the hearing and none was present or partici- 
pated in the proceeding. Thereafter, the arbitrator ruled in the union’s 
favor on all counts. He held that under the agreement employees 
could not accumulate seniority while working outside the bargaining 
unit, and he ordered the reinstatement with back pay of the employees 
who had been laid off. After the company had complied with the 
award, seventeen of the twenty-nine former supervisors adversely 
affected thereby filed a suit in the state court to have the award nul- 
lified and to restrain the company and union from applying it to the 
plaintiffs. Judgment for the plaintiffs was affirmed on appeal to the 
Wisconsin Supreme Court, principally on the ground that the plaintiffs 
had been denied notice of the hearing and the opportunity to be heard. 
Conceding that the plaintiffs’ views were the same as those presented 
by the employer to the arbitrator, the court said: “Employees not 
fairly represented by the union should never be put in the position of 
having to solely depend upon the employer’s championing their rights 
under the collective-bargaining contract.’*? As the court viewed the 
situation: 

where the interests of two groups of employees are diametrically 


opposed to each other and the union espouses the cause of one in 
the arbitration, it follows as a matter of law that there has been no 





36 8 Wis. 2d 264, 99 N.W.2d 132 (1959), rehearing denied, 100 N.W.2d 317 (1960). 
37 8 Wis. 2d 264, at 275, 99 N.W.2d 132, at 138. 
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fair representation of the other group. This is true even though, 
in choosing the cause . . . to espouse, the union acts completely 
objectively and with the best of motives. The old adage, that one 
cannot serve two masters, is particularly applicable to such a 
situation.** 


The decision in the Hein-Werner case is subject to criticism on 
a variety of grounds. There was ample evidence in the record that 
the plaintiffs had full knowledge that the arbitration would take place, 
even though they received no formal notice as to time and place, and 
there was no indication that they sought to intervene. Indeed, the sole 
basis for the suit, resolutely ignored by both the trial and the appellate 
courts, was that the arbitrator had exceeded his authority. Moreover, 
it appears that the plaintiffs’ seniority claims were ably presented by 
counsel for the employer, who took the same position. The Wisconsin 
Supreme Court’s generalization, that employees not fairly represented 
by the union ought never to have to rely solely upon the employer to 
protect their rights under the collective agreement, lacks persuasive- 
ness when applied to the facts of this case. The most interesting, as 
well as the most controversial, aspect of the decision, however, is the 
court’s statement, quoted above, that the union had failed, “as a matter 
of law,” fairly to represent the demoted supervisors because it argued 
against their position in the arbitration. The effect of this dictum is to 
neutralize the union on every question of contract interpretation con- 
cerning which the opinion of its membership is not unanimous—that 
is to say, on almost every issue. One would be hard put to find a better 
recipe for undermining union responsibility and promoting general 
anarchy within the plant community. 

The court fell into error by treating the union’s right to exercise 
its institutional judgment as nothing but the obverse of the individual 
employee’s right to due process, whereas the two are separate, though 
related, concepts. In deciding in good faith, after full consideration 
of the competing equities, to argue that the seniority provision in the 
agreement did not permit employees to accumulate seniority while 
working outside the bargaining unit, the union did not violate its duty 
of fair representation toward those employees who urged the opposite 
interpretation. On the other hand, there is considerable merit to the 
contention that those employees adversely affected by the union’s 
position were entitled to notice of and separate representation at the 
arbitration hearing. In the Hein-Werner case it appears that the 
plaintiffs did have notice of the hearing and that their own views were 
presented adequately; but even if we assume the contrary, it is incor- 





38 8 Wis. 2d 264, at 272, 99 N.W.2d 132, at 137. Emphasis added. 
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rect to conclude that the union was under a duty to present their side 
of the dispute. 

Although the decision in the Hein-Werner case is wrong, it calls 
attention to an important truth that is frequently overlooked, namely, 
that some individual rights worthy of protection cannot adequately 
be preserved simply by invoking the concept of the union’s duty of 
fair representation. Fair representation does not imply strict neu- 
trality; the union has the right and the duty to take a position on 
disputed issues involving the administration of the collective agree- 
ment. If that position, which represents a good-faith judgment on 
the union’s part, adversely affects what Professor Blumrosen has called 
the “critical job interests”*® of some bargaining-unit employees, they 
may be entitled to separate representation in presenting a grievance to 
the employer or to an arbitrator. The task of determining which job 
interests are “critical” is not an easy one; perhaps, like the problem 
discussed in the previous section of this article, it must be dealt with 
on an ad hoc basis. The point to be emphasized is that this right, to 
the extent that it exists, is something different from and in addition 
to the right of fair representation by the union. 

By way of contrast, let us now consider a case in which the 
protection of employees’ critical job interests was complicated by the 
rather obvious failure of the union to observe its duty of fair repre- 
sentation. In Soto v. Lenscraft Optical Corp., the employer had a col- 
lective bargaining agreement with a local of the Jewelry Workers 
Union. Some of the employees in the bargaining unit became dissatis- 
fied with the union’s administration of the agreement and apparently 
encouraged a local of the Teamsters Union in its efforts to supplant 
the Jewelry Workers as the bargaining representative of the unit. At 
one point the Teamsters called a strike and picketed the Lenscraft 
plant. In a successful suit to enjoin the picketing the employer was 
represented by the attorney for the Jewelry Workers. Following the 
injunction, Lenscraft discharged seven of its employees for allegedly 
engaging in a slowdown. They filed a grievance, which the union 
(Jewelry Workers) carried to arbitration. 

About two hours before the arbitration hearing was scheduled to 
begin, the employer delivered letters to the grievants, informing them 
of the time and place of the hearing, ostensibly in order that they 
might appear and be heard. The grievants showed up with their own 
attorney, who was also attorney for the Teamsters local that had 
tried to take over the Lenscraft unit. Counsel for the Jewelry Workers, 
who was presenting the union’s case on behalf of the grievants, was 
the same attorney who had obtained the injunction for the employer 





89 Blumrosen, supra note 35. 
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against the Teamsters. The grievants’ attorney asked for and obtained 
a continuance, and the arbitrator took under advisement his request to 
represent the grievants in the arbitration, on the ground that the 
Jewelry Workers’ attorney was obviously biased against his clients. 
Before resuming the hearing, the arbitrator denied the request, and 
the grievants voluntarily elected not to appear. Counsel for the Jewelry 
Workers interposed no defense on behalf of the grievants, and their 
discharges were upheld by the arbitrator. 

The grievants then brought suit to vacate the arbitrator’s award. 
A decision in their favor*® was affirmed by the appellate division of the 
New York Supreme Court,*’ which held that “enough was shown to 
negative the possibility of fair representation of the interests of peti- 
tioners by Local 122’? of the Jewelry Workers, and that the grievants 
should therefore have been permitted to be represented by their own 
counsel. On appeal, the decision was reversed,** on the dubious ground 
that the grievants were not legal parties to the arbitration and had no 
standing to challenge the award. 

In terms of the role played by the exclusive bargaining representa- 
tive,-the differences between the Hein-Werner and the Lenscraft cases 
are at once apparent. In the former case the union openly took sides 
in the controversy between two groups of its members and elected to 
support one group against the other; in the latter case the union 
purported to represent the interests of its seven aggrieved members 
when in fact it was acting in collusion with the employer to secure 
their discharge. From the reported facts of the Lenscraft case one gets 
the strong impression that the grievants were openly promoting dual 
unionism, which is universally regarded as treason in the union move- 
ment. The Jewelry Workers might well have been justified, therefore, 
in refusing to process the grievance, leaving the grievants to pursue 
such other legal or equitable remedies as were available. As previously 
suggested, whatever relief they might thus have obtained could not 
properly have been predicated on the union’s failure to represent them 
fairly, but only on the theory that they could not be discharged with- 
out an opportunity to present evidence and argument in their own 
behalf to a neutral third party. Instead of refusing to process the 
grievance, however, the union pretended to represent the grievants, 
with the result that the arbitration case was not fairly presented on 
the merits. This, clearly, was a violation of the union’s duty of fair 
representation. 





40 Soto v. Lenscraft Optical Corp., 137 N.Y.L.J. 6 (Apr. 12, 1957). 
41 7 App. Div. 2d 1, 180 N.Y.S.2d 388. 

42 7 App. Div. 2d 1 at 6, 180 N.Y.S.2d 388, at 393. 

43 Matter of Soto, 7 N.Y.2d 397, 165 N.E.2d 855 (1960). 
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The Hein-Werner and Lenscraft decisions are especially regret- 
table, not only because, in this writer’s opinion, they were wrongly 
decided and have created harmful precedents, but also because the 
same results might have been obtained under proper procedures. Had 
the Hein-Werner supervisors been permitted to appear in the arbitra- 
tion hearing and to supplement the employer’s case with arguments in 
their own behalf, there would have been no denial of due process and 
the arbitrator’s decision would almost certainly have been the same. 
Similarly, in the Lenscraft case, if the union had participated in the 
arbitration only as an observer and if the grievants had been treated 
as the real parties to the dispute with the employer, there is a good 
chance that the discharges would still have been sustained. 


C. The Use of Compulsory Union Dues and Initiation Fees for 
Political Purposes 


We come finally to the third, and in many ways the most interest- 
ing, type of situation discussed in this article. As mentioned earlier, the 
NLRA, as amended, authorizes a limited form of union security, 
under which all members of the bargaining unit must contribute to 
the support of the union by tendering a uniform initiation fee and 
periodic dues payments. The act also provides, however, that noth- 
ing therein ‘shall be construed as authorizing the execution or appli- 
cation of agreements requiring membership in a labor organization 
as a condition of employment in any State or Territory in which 
such execution or application is prohibited by . . . law.’’** 

Unlike the NLRA, the Railway Labor Act contains no provision 
exalting state or territorial law over the federal statute in respect to 
union security; on the contrary, section 2, eleventh, expressly permits 
execution of the prescribed form of union-security agreement “not- 
withstanding . . . any other statute or law of the United States, or 
Territory thereof, or of any State.” The constitutionality of this section 
was unanimously upheld by the United States Supreme Court in 
Railway Employes’ Dep’t v. Hanson,** which involved a _ con- 
flict between that section and the “right-to-work” provision of the 
Nebraska constitution. 

In discussing the issues raised in the Hanson case Mr. Justice 
Douglas, speaking for the Court, acknowledged that “to require, 
rather than to induce, the beneficiaries of trade unionism to contribute 
to its costs may not be the wisest course.” He added, however, that 
Congress had attempted no more than to “help insure the right to work 





44 Section 14(b), 61 Stat. 151 (1947), 29 U.S.C. § 164(b) (1958). 
45 351 US. 225 (1956). 
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in and along the arteries of interstate commerce.’**® Noting that the 
only conditions to union membership authorized by this section 
are the payment of periodic dues, initiation fees, and assessments, he 
observed that the financial support required “relates . . . to the work 
of the union in the realm of collective bargaining,” and that “no more 
precise allocation of union overhead to individual members seems to 
us to be necessary.’’*? 


The Justice then turned to the argument that “the union shop 
agreement forces men into ideological and political associations which 
violate their right to freedom of conscience, freedom of association, 
and freedom of thought protected by the Bill of Rights.”** Although 
he found no evidence in the record of any substantial impairment or 
infringement of first amendment rights, Mr. Justice Douglas added: 
“... if the exaction of dues, initiation fees, or assessments is used as a 
cover for forcing ideological conformity or other action in contraven- 
tion of the First Amendment, this judgment will not prejudice the 
decision in that case.’”*® Thus, the Court specifically reserved for 
future decision the problem which we shall now consider. 

In 1953 the Georgia Southern & Florida Railway entered into 
union-shop agreements of the type permitted by the amended Railway 
Labor Act with the International Association of Machinists and vari- 
ous other unions. Subsequently, a group of employees who objected 
to joining the union brought an action against Georgia Southern and 
eight other railroads and terminal companies, the Machinists and 
thirteen other labor organizations, and a large number of individual 
defendants to enjoin enforcement of the union-shop agreements and to 
have them declared null and void. The petitioners alleged, among other 
things, that the initiation fees, periodic dues, and assessments which 
they would be required to pay under the union-shop provision would 
be used “in substantial part for purposes not germane to collective 
bargaining but to support ideological and political doctrines and 
candidates” to whom they were opposed. After granting a temporary 
injunction, the trial court subsequently dissolved the injunction and 
sustained the motion filed on behalf of the defendant unions to dis- 
miss the action against all defendants. The petitioners then appealed 
to the Georgia Supreme Court, which reversed the decision of the 
court below.*® The appellate tribunal’s unanimous opinion stated in 
part: “We do not believe one can constitutionally be compelled to 





46 Jd. at 235. 
47 Ibid. 

48 Id. at 236. 
49 Jd. at 238. 
50 Looper v. Georgia Southern & Florida Ry., 213 Ga. 279, 99 S.E.2d 101 (1957). 
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contribute money to support ideas, politics and candidates which he 
opposes. We believe his right to immunity from such exactions is 
superior to any claim the union can make upon him.” 

The case was remanded to the superior court of Bibb County, 
Georgia, where it was tried without a jury on a stipulated set of 
facts, on the basis of which the trial court found and concluded in part: 


(5) The funds so exacted from plaintiffs and the class they 
represent by the labor union defendants have been, and are being, 
used in substantial amounts by the latter to support the political 
campaigns of candidates for the offices of President and Vice 
President of the United States, and for the Senate and House of 
Representatives of the United States, opposed by plaintiffs and 
the class they represent, and also to support by direct and indirect 
financial contributions and expenditures the political campaigns 
of candidates for State and local public offices, opposed by 
plaintiffs and the class they represent... . 

(6) Those funds have been and are being used in substantial 
amounts to propagate political and economic doctrines, concepts 
and ideologies and to promote legislative programs opposed by 
plaintiffs and the class they represent .. . [and] also . . . to impose 
upon plaintiffs and the class they represent, as well as upon the 
general public, conformity to those doctrines, concepts, ideologies 
and programs. 

(7) The exaction of moneys from plaintiffs and the class they 
represent for the purposes and activities described above is not 
reasonably necessary to collective bargaining or to maintaining the 
existence and position of said union defendants as effective bar- 
gaining agents or to inform the employees whom said defendants 
represent of developments of mutual interest... . 

(10) The labor union defendants, by their commingling of 
funds used for collective bargaining purposes and activities and 
those used for the complained of purposes and activities set forth 
above have made it impossible to segregate the amount of dues 
collected from plaintiffs and the class they represent which are and 
will be used for collective bargaining purposes from those which 
are and will be used for the complained of purposes and activities 
set forth above.®? 


On the basis of these and other findings and conclusions, the 
trial court declared section 2, eleventh, of the Railway Labor Act 
unconstitutional, “to the extent that it . . . is applied to permit the 
exaction of funds from plaintiffs and the class they represent for the 
complained of purposes and activities”; it also declared the union- 
shop agreements null and void, permanently enjoined their enforce- 
ment, and ordered the return of paid-in dues, initiation fees, and as- 





51 213 Ga. 279, at 284-85, 99 S.E.2d 101, at 105. 
52 Looper v. Georgia Southern & Florida Ry., 36 CCH Lab. Cas. 65,463, 65,466-67 
(Ga. Super. Ct., Bibb Co., Nov. 21, 1958). 
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53 


sessments to certain individual plaintiffs.°* The Georgia Supreme 
Court affirmed,™* and the case was then appealed to the United States 
Supreme Court.*® 


As of the time this article is written, the Court has not decided 
the Street case. If it follows the suggestion of the Department of 
Justice, it will uphold the constitutionality of this section and 
of union-shop agreements made thereunder, but will not rule on the 
propriety of the union political expenditures complained of in the suit. 
In its brief supporting this position the Department states: 

We submit that appellees have other remedies—either on remand, 

together with amendment of the complaint and prayer to enjoin 

use of monies paid by them for the purposes to which they object, 

or in a new suit—if they desire to test the validity of the expendi- 

tures they attack.5¢ 


Noting that appellees have never recognized any distinction be- 
tween union expenditures for such varied purposes as testimony before 
legislative committees, donations to political campaigns, support of 
wage and hour legislation, and support of farm legislation, between 
expenditures by the appellant unions and expenditures by the AFL- 
CIO, or between advocacy of ideas and candidates by a newspaper 
supported by subscriptions and such advocacy by journals supported 
directly out of general dues funds, the Department argues that these 
several activities “involve many differing considerations, and probably 
should not be treated in one basket for analytical or constitutional 
purposes.””°? At the same time, the Department takes the position that: 

unions do have a responsibility toward dissenting members in 

taking “political” action, and on a proper record and a proper 
request for relief, either on remand in the present case or in a new 


action, it may be that certain of the appellants’ expenditures will 
be found to be illegal as to the appellees and those they represent.*® 


The argument for remand or dismissal of the action in the Street 
case on the grounds urged by the Department is persuasive; but sooner 





53 Id. at 65,467-68. 

54 International Ass’n of Machinists v. Street, 215 Ga. 27, 108 S.E.2d 796 (1959). 

55 The Court, having noted probable jurisdiction, 361 U.S. 807 (1959), heard 
argument on April 21, 1960; it later certified to the Attorney General that the consti- 
tutionality of the Railway Labor Act had been drawn in question, and set the case for 
reargument. 363 U.S. 825 (1960). Subsequently, the Court granted the Government’s 
petition to intervene. 29 U.S.L. Week 3101 (Oct. 11, 1960). Reargument was heard on 
Jan. 17, 1961. 

56 Quoted in Bureau of Nat’l Affairs, Daily Lab. Rep. No. 231, Nov. 29, 1960, p. 
A-2. 

57 Jd. at A-3; see also Daily Lab. Rep. No. 11, Jan. 17, 1961, p. A-9. 

58 Daily Lab. Rep. No. 231, Nov. 29, 1960, p. A-2. 
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or later the Court will have to deal with the challenge to union political 
expenditures of the type there involved on its merits. Accordingly, we 
shall discuss this aspect of the Street case as if it were properly before 
the Court for decision. 

In his opinion in Hanson, Justice Douglas compared the alleged 
infringement or impairment of the “first amendment rights” of 
employees covered by a union-shop clause, who did not wish to join 
the union with “the case of a lawyer who by state law is required to be 
a member of an integrated bar.’”’® The appellees in the Street case 
argue, however, that the integrated bar case is distinguishable on many 
factual and legal grounds, the principal ones being that the expenditure 
of integrated bar funds is supervised by the state court and that the 
integrated bar is a governmental, rather than a private, organization.® 

The similarities and differences between compulsory membership 
in a union and compulsory membership in an integrated bar are high- 
lighted by the decision in Lathrop v. Donohue,® involving a challenge 
to the constitutionality of the Wisconsin integrated bar. The com- 
plaints in both the Lathrop and Street cases are similar. Thus, in 
Lathrop the plaintiff bases his argument that compulsory dues of the 
state bar infringe upon first amendment freedoms on the ground that 
the state bar takes a stand on pending legislation, and that “‘part of his 
dues money is used to support causes to which he is opposed.” The 
cases are at least formally distinguishable, on the other hand, because 
all activities engaged in by the state bar in the legislative field are 
limited by its rules and bylaws, which are promulgated by the Wiscon- 
sin Supreme Court. According to the opinion in the Lathrop case, the 
Wisconsin court: 

has determined that it promotes the public interest to have public 

expression of the views of a majority of the lawyers of the state, 

with respect to legislation affecting the administration of justice 
and the practice of law . . . voiced through their own democrati- 
cally chosen representatives comprising the board of governors 

of the State Bar [and that] the public interest so promoted far 

outweighs the slight inconvenience to the plaintiff resulting from 

his required payment of the annual dues.** 


These revealing observations suggest that the distinctions be- 
tween the Street and Lathrop cases are more apparent than real. In 
both, the complaint is against being compelled to contribute money 





59 Railway Employes’ Dep’t v. Hanson, 351 U.S. 225, 238 (1956). 

60 Brief upon Reargument for Appellees, p. 17. 

61 10 Wis. 2d 230, 102 N.W.2d 404 (1960), appeal filed June 30, 1960 (No. 200), 
29 US.L. Week 3039 (Aug. 2, 1960). 

62 10 Wis. 2d 230, at —, 102 N.W.2d at 409. 

63 10 Wis. 2d 230, at —, 102 N.W.2d at 404, 411. 
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that will be used to support causes opposed by the contributor; and 
it is this element of compulsion that is the real common denominator. 
Surely, a distinction between the two cases cannot be predicated on 
the unproved assumption that integrated bar funds are spent more 
wisely or for worthier purposes than are union funds, or that opposi- 
tion to such expenditures is reasonable in the Street case but unreason- 
able in the Lathrop case. On the contrary, the element of economic 
compulsion and, for all we know, the sense of moral outrage in those 
subject to it are the same in both cases; and what the Georgia court 
denounces as an unconstitutional invasion of individual rights is dis- 
missed by the Wisconsin court as a “slight inconvenience.” 

The integrated bar case thus provides an apt statutory analogy 
to the problem raised in the Street case. For an analogy from the 
common law we can turn to the celebrated litigation between the late 
Cecil B. De Mille and the American Federation of Radio Artists 
(AFRA).* 

De Mille was expelled by AFRA for refusing to pay a compulsory 
assessment of one dollar per member levied in conformity with the 
union’s constitution and bylaws, for the purpose of fighting a proposed 
“open-shop” amendment (Proposition No. 12) to the California 
constitution. Like the appellees in the Street case, DeMille opposed 
the purpose for which this money was spent, and argued that the levy 
infringed his constitutional rights of suffrage, freedom of speech, and 
assembly. It will be useful, therefore, to review the unanimous deci- 
sion of the California Supreme Court, sustaining the dismissal of his 
action, and to determine which of its conclusions, if any, are equally 
applicable in the Street case. 

In De Mille, the court found that AFRA was pursuing a legal 
objective in seeking to defeat the “open-shop” amendment. From this 
it followed that, “acting in conformity with the will of the majority 
of its members,” AFRA had a right “to devote its funds to any purpose 
calculated to promote the objects of the association.”*’ The same 
reasoning would seem to apply in the Street case. The union expendi- 
tures complained of by the appellees are not illegal, and one may rea- 
sonably infer that the money has been spent with the approval of a 
majority of the contributing employees. On these points, therefore, the 
two cases are indistinguishable. 

De Mille was covered by a union-shop agreement and was com- 
pelled by its terms to join the Los Angeles local of AFRA in order to 
continue producing a radio program over the Columbia network. 





64 De Mille v. American Fed’n of Radio Artists, 31 Cal. 2d 139, 187 P.2d 769 
(1947), cert. denied, 333 US. 876 (1947). 
65 31 Cal. 2d 139, at 146, 187 P.2d 769, at 774. 
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AFRA’s constitution provided that initiation fees, dues, and assess- 
ments were to be fixed by the local unions for all of their members. 
What was required by the union’s constitution in the De Mille case 
was permitted in all material respects by the Railway Labor Act 
in the Street case; the court found no violation of the union’s constitu- 
tional rules or procedures in the one, and, similarly, there has been no 
proven breach of either the statutory requirements or the union’s rules 
in the other. 

De Mille did not contend that he was prevented from voting as he 
pleased at the polls or from expressing publicly or privately his support 
of the “open-shop” amendment. Nevertheless, he argued that: 

to compel appellant to put his hand in his pocket and to give 

money to AFRA leaders to be used to oppose Proposition No. 12 

. . when he was unwilling to oppose it . . . compelled appellant 
to give expression to sentiments and to act contrary to his senti- 


ments and to his thoughts, and . . . to his opinion. . . . The giving 
of money . . . was more eloquent than the use of actual words.** 


The complaint is the same in Street, and like the appellees in that 
case,*’ De Mille also sought to draw an analogy between his predica- 
ment and that of the plaintiffs in the flag salute cases,®* in which it 
was ultimately held that the required ritual constituted a compulsory 
personal expression contrary to the plaintiffs’ religious tenets. 

The California court thought the analogy was inapposite, how- 
ever, because it was based on two erroneous assumptions: first, that 
De Mille’s compulsory contribution to the union fund would be a 
personal endorsement by him of opposition to Proposition No. 12; 
and second, that the employment by AFRA of the assessment fund to 
defeat the proposed amendment would be a use of his money for that 
purpose. These assumptions, said the court, ignored the basic distinc- 
tion between the union member and his organization. The latter, both 
structurally and functionally, “is an institution which involves more 
than the private or personal interests of its members.” The assessments 
contributed by the members became the property of AFRA, “and any 
several or individual interest therein cease[d] upon such payment.’ 

This analysis is equally applicable to the facts of the Street case. 
The crucial test, it would seem, is whether the union has the legal right 
to expend its own funds for the purposes in question; if it does, the 





66 31 Cal. 2d 139, at 148, 187 P.2d 769, at 775. 

67 Brief upon Reargument for Appellees, pp. 36, 41. 

68 West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943), overruling 
Minersville School Dist. v. Gobitis, 310 U.S. 586 (1940). 
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fact that some or all of those funds are made up of individual contri- 
butions of union members is irrelevant. 

It will be recalled that the Government’s brief in the Street case 
suggested the possibility that, on a proper record, “certain of the ap- 
pellants’ [unions’] expenditures will be found to be illegal as to the 
appellees and those they represent.”"° Conceivably, the Solicitor 
General had in mind the possible violation of section 501 of the Labor- 
Management Reporting and Disclosure Act of 1959, which reads in 
part: 

(a) The officers, agents, shop stewards, and other representa- 
tives of a labor organization occupy positions of trust in relation 

to such organization and its members as a group. It is, therefore, 

the duty of each such person, taking into account the special 

problems and functions of a labor organization, to hold its money 

and property solely for the benefit of the organization and its 

members and to manage, invest, and expend the same in accord- 

ance with its constitution and bylaws and any resolutions of the 
governing bodies adopted thereunder, . . . . A general exculpatory 
provision in the constitution and bylaws of such a labor organiza- 

tion or a general exculpatory resolution of a governing body 

purporting to relieve any such person of liability for breach of the 

duties declared by this section shall be void as against public 
policy. 

A review of the legislative history of the LMRDA justifies the 
prediction that the unions’ political expenditures complained of in 
the Street case are not likely to be held to violate section 501. In the 
first place, specific proposals to outlaw exactly those types of levies 
and expenditures, though included in both the Barden and the Mc- 
Clellan bills submitted to the Eighty-Sixth Congress,"’ were omitted 
from the statute as enacted. The lack of a similar provision in the 
bill passed by the Senate was specifically cited in the minority report 
filed by Senators Goldwater and Dirksen,” and during the Senate 
debate Senator Goldwater reviewed in considerable detail the back- 
ground facts of the Street case."* In the House debates the same 
criticisms were voiced by Representative Hoffman,"* while Representa- 
tive Griffin, characterizing his own bill as a “minimum bill,” pointed 
out that “there is nothing [in it] dealing directly with the use of 
union dues for political activities.” 





70 See supra note 28. 

71 H.R. 4473, 86th Cong., 1st Sess. § 204 (1959) (Barden); S. 1137, 86th Cong., 
Ist Sess. § 412 (1959) (McClellan). 

72 S. Rep. No. 187, 86th Cong., Ist Sess. 85-87 (1959). 

73 105 Cong. Rec. 9119-21 (daily ed. June 8, 1959); see also id. at 12154-56 (daily 
ed. July 14, 1959). 

74 Id. at 14190-91 (daily ed. Aug. 11, 1959). 
75 Id. at 14199 (daily ed. Aug. 11, 1959). 
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In the second place, it will be difficult, if not impossible, to prove 
that the expenditures of union funds in Street were not “solely for 
the benefit” of the organization and their members. By enacting the 
LMRDA Congress demonstrated beyond dispute that the most vital 
interests of unions and their members are not limited to the context 
of collective bargaining, but extend into the political arena. The wel- 
fare of organized labor is affected, not only by so-called “labor legisla- 
tion,” but also by executive, legislative, and judicial decisions with 
respect to monetary and fiscal policy, defense, education, health, and 
many other issues. Finally, policies are made by men, and it is sheer 
sophistry to argue that although a union may legitimately support 
certain legislative objectives, it may not spend its funds to secure the 
election of candidates whom it hopes or has reason to believe will 
work to achieve labor’s goals. 

In dealing with the problem presented by the Street case, it is 
not enough, however, to show simply that the unions’ actions giving 
rise to the suit do not invade constitutional rights or violate the statu- 
tory or common law; the question whether they do violence to our 
conception of the union’s duty of fair representation remains. It is not 
difficult to think of cases in which a union’s political expenditures may 
be intended to serve the personal interests of a few people, rather than 
to promote the welfare of union members or of labor generally; yet the 
number of such instances is probably not very great. Most union 
constitutions and bylaws insure that members who are sufficiently in- 
terested to attend meetings and vote will have an active voice in 
determining how the organization’s money should be spent, and title 
I of the LMRDA guarantees that right. 

The furor over the Street case should not be permitted to obscure 
the fact that the right of individual dissent has not been impaired. 
There is no evidence that the “exaction of dues, initiation fees, or 
assessments is [being] used as a cover for forcing ideological con- 
formity.”’*® The appellees in that case are free to spend their time and 
money in open support of causes and candidates opposed by their 
unions. So long as that recourse remains open to them, we need not 
be seriously concerned about the possible loss of individual freedom. 

It would seem, therefore, that so long as the union observes its 
own constitution and bylaws, carries out its normal collective bargain- 
ing obligations, and does not seek to prevent its members from exer- 
cising their rights as citizens, it violates no duty of fair representation 





76 Railway Employees’ Dep’t v. Hanson, supra note 59, at 238. A more serious 
problem in this regard is raised by the decision in Mitchell v. International Ass’n 
of Machinists, 39 CCH Lab. Cas. 69,715 (Cal. Super. Ct., Mar. 9, 1960), which upheld 
the expulsion, for “disloyalty,” of union members advocating right-to-work legislation. 
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by advocating political measures and supporting candidates for office 
against the wishes of some of its members. To return to our original 
thesis, the union’s duty of fair representation arises out of the collec- 
tive bargaining relationship; and provided that it faithfully carries 
out its obligations in that sphere, it should be permitted to pursue in 
good faith, and in accordance with its own rules and the existing law, 
its institutional objectives in the broader areas of local and national 
politics, regardless of whether those objectives are opposed by some 
of its members. 
III. ConcLusion 


The first two problems we have considered are among the most 
perplexing in the field of labor law. This is so because they involve a 
direct and often irreconcilable conflict between the union’s institutional 
objectives and the rights and interests of its individual members. The 
key to their solution is not to be found in absolute principles, nor do 
they fit easily into the framework of generalization. The examples we 
have discussed under the headings of negotiating and administering 
collective agreements suggest that decisions are more likely to turn 
upon the facts of a given case than upon the application of an es- 
tablished rule of law. 

The third problem—expenditure of compulsory union dues and 
initiation fees for political purposes—is perhaps of greater concern 
to the general public than the other two; yet in its present context 
it seems, at least to this writer, to raise the least difficult questions. Its 
apparent complexity results from the tendency to look at it, so to 
speak, through a faulty lens, which magnifies the aspect of a com- 
pulsory tax for an undesired purpose, but obscures the aspect of free- 
dom to dissent and to work for the opposing cause. Yet the problem 
seldom involves an infringement of established individual rights, either 
those guaranteed by the Constitution or by statutory law or those 
created by a private collective agreement. Stripped of all its disguises, 
the Street case thus emerges as simply another attack on the validity 
of the union shop; and the issues it raises are neither novel nor 
particularly significant. 
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On April 8, 1957, President Walter P. Reuther of the Interna- 
tional Union, United Automobile, Aircraft and Agricultural Implement 
Workers of America (UAW), speaking to some 2700 delegates to the 
Sixteenth Constitutional Convention of the union, advocated that they 
adopt amendments to the UAW constitution which, under proper cir- 
cumstances, would empower an outside group to remove Reuther or 
any other international union officer from office. The delegates heeded 
his request and voted overwhelmingly in favor of creating the inter- 
national union’s Public Review Board (PRB).’ It is doubtful that 
any other private association of individuals of comparable size and 
power has ever voluntarily relinquished power of this magnitude to 
another group. 

The initial press reaction to the UAW’s action making impartial 
public review available to its membership was varied: to some it was a 
panacea; to others, a palliative or, worse yet, mere window dressing; 
most maintained a wait-and-see attitude.” 

Especially in the past twenty-five years, American unions have 
experienced significant developments both internally and in relation 
to society in general. This paper will examine certain of these develop- 
ments in respect to the parts they have played in creating the conditions 
which have given birth to impartial public review of internal union 
disputes. The paper will also examine the structure of the UAW’s 
Public Review Board and its activities during the three and one-half 
years of its existence.® 

I 
THE CHANGING ROLE OF LABOR ORGANIZATIONS IN 
AMERICAN SOCIETY 


A. Pre-Wagner Act Conditions 


Until the present generation, American unions and their members 
experienced a turbulent existence. As exemplified by the Philadelphia 





*Executive Director, Public Review Board, UAW (1959-60). Regional Attorney, 
NLRB, Detroit Office. 

1 Proceedings Sixteenth Constitutional Convention, United Automobile, Aircraft and 
Agricultural Implement Workers of America (UAW) 108. 

2 See, e.g., editorials in Providence, R.I., Labor News, April, 1957; Washington Post, 
April 10, 1957, § A, p. 13, col. 2; Cleveland News, April 9, 1957, p. 14, cols. 3-5; Shreve- 
port Times, March 27, 1957, § A, p. 6. 

83 As discussed in this paper at IV, A, infra, to an extent more limited than the 
UAW, two other unions have also adopted impartial public review. 
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Cordwainers’ case, when working men in this country first began to 
engage in concerted efforts to improve their employment conditions, the 
very existence of an organization which had the purpose of represent- 
ing and bargaining on behalf of employees constituted a criminal con- 
spiracy. Until 1937, when the Wagner Act° was declared constitutional 
by the United States Supreme Court,® the external threats to the 
existence of unions overshadowed all other of their problems. Prior 
to the Wagner Act, many, if not most, employers openly coerced and 
restrained their employees from joining labor organizations, often 
discharging them on the spot for showing sympathy for the union 
cause. Labor historians reveal that it was commonplace for judicial, 
legislative, and executive officers at various levels of government to 
adopt measures intended to suppress union organizational efforts.” 

Collective bargaining agreements containing provisions for a union 
shop or other forms of union security whereby membership in a union 
is compulsory were comparatively rare until recent years. Prior to the 
Wagner Act, any workman who joined a union was fully aware that 
exposure of his action might result in his summary discharge and, 
as sometimes happened, it might also cause him to be blacklisted from 
employment elsewhere in the community or the industry. The work- 
men and their unions affected by such drastic employer action rarely, 
if ever, had any legal remedy. 

Under such circumstances, the act of an ordinary workman, with 
a family to feed, in joining a union was truly voluntary and his union’s 
objective was basic: recognition by the employer of the employee’s or- 
ganization as the bargaining agent on behalf of the bargaining group.® 





4 Commonwealth v. Pullis (1806), as reported in 3 Commons & Gilmore, Docu- 
mentary History of American Industrial Society, 59-236. 

5 National Labor Relations Act, 49 Stat. 449-457 (1935), 29 U.S.C. § 151 (1958). 

6 Jones & Laughlin Steel Corp. v. NLRB, 301 U.S. 1 (1937). 

7 See, e.g., Chamberlain, Labor 16-31 (1958); Cummins & DeVyver, The Labor 
Problem in the United States 422-52 (3d ed. 1947); Faulkner & Starr, Labor in America 
164-84 (1944). 

8 It is not to be implied that, prior to the Wagner Act era, every industry, employer, 
and government official openly engaged in anti-union activities. But there is little doubt 
that the above depicts one of the dominant attitudes of certain segments of the American 
society of those times. Nor is it to be implied that employer threats and reprisals against 
unions and their members completely disappeared with the advent of the 1935 Wagner 
Act, which made it an unfair labor practice for employers engaged in interstate com- 
merce to interfere with their employees’ organizational and other concerted activities 
pertaining to conditions of employment. During the fiscal year ending June 30, 1959, 
there were 8266 charges filed with the NLRB which alleged employer unfair labor 
practices. 24 N.L.R.B. Ann. Rep. 163, Table 2 (1959). It should be understood that 
many of these charges ultimately were determined to be without merit and others in- 
volved unlawful favoritism by employers to particular labor organizations. 
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B. Post-Wagner Act Conditions 


In the years immediately preceding the enactment of the Wagner 
Act, the principle of union representation of workers gained increased 
acceptance; since the passage of the act, the increase in union size, 
strength, and scope of activity has been truly phenomenal. An abun- 
dance of legislation favorable to unions vigorously enforced by a body 
of court decisions is on the books. Sympathetic treatment by public 
officials has become the rule and not the exception in many localities. 
As a result, great changes have been wrought, many of which affect 
the relationship of the member to the union vis-a-vis the internal affairs 
of the organization. It is submitted that there are four such changes 
or developments which are especially germane to our inquiry. 

First is the principle of majority representation.? The funda- 
mental theory of representation as expressed in the Wagner Act and 
repeated verbatim in section 9(a) of the National Labor Relations 
Act, as amended,’ is that: 

Representatives designated or selected for the purposes of col- 

lective bargaining by the majority of the employees in a unit ap- 

propriate for such purposes, shall be the exclusive representatives of 

all the employees in such unit for the purposes of collective bargain- 

ing in respect to rates of pay, wages, hours of employment, or other 

conditions of employment... . 


A union which is recognized as the exclusive bargaining representative 
has the right to act effectively in relation to the pay, hours, and other 
conditions of employment of all employees of the employer involved. 
Such a representative need not solicit (or heed) the desires of the 
employees it represents, by election or otherwise, concerning strikes it 
calls or other action it deems appropriate to take in connection with 
conditions of employment." 





® Some of the debate which went on within the inner circles of the New Deal in 
the early days of President Franklin D. Roosevelt’s regime in respect to this principle is 
most interestingly revealed in 2 Schlesinger, The Coming of the New Deal—The Age of 
Roosevelt 147, 397-400 (1959). 

10 61 Stat. 136-52 (1947), 29 U.S.C. §§ 151-168 (1952). The NLRA, in the form in 
which it existed prior to its substantial amendment in 1947, is popularly known as the 
Wagner Act; in the form in which it was amended in 1947 and at subsequent dates, it 
is often called the Taft-Hartley Act. The Taft-Hartley Act (61 Stat. 136-62 (1947), 29 
US.C. §§ 141-197 (1952)), which according to its § (1) (61 Stat. 136-37 (1947), 29 
U‘S.C. § 141(a) (1952)) may be cited as the “Labor Management Relations Act, 1947,” 
contains five titles, only title I of which comprises the NLRA, as amended. The NLRB 
is empowered to enforce title I only. Other federal agencies are concerned with the re- 
maining titles. 

11 NLRB v. Borg-Warner Corp., 356 U.S. 342 (1958). The right of the collective 
bargaining agent to act independently of the expressed or unexpressed wishes of its 
members may be limited by its constitution. An example of this is contained in article 
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At the instant recognition is accorded a union by an employer, 
any number of employees affected, short of a majority, may desire 
not to be represented by the union or any union; they may be, in fact, 
antagonistic to unions. Additionally, any number of the employees, 
whether they desire or do not desire to be represented by their collec- 
tive bargaining agent, may take a position opposite to it when a par- 
ticular issue arises. Finally, any number—large or small—of the 
employees constituting the majority which originally selected the union 
may thereafter have changed their desires. However, if the exclusive 
bargaining representative has been selected pursuant to a National 
Labor Relations Board (NLRB) election, absent unusual conditions, 
the representative retains its right to bargain on behalf of all the 
employees for at least a year after the certification following the elec- 
tion.’* Also, if the employer and the union have executed a collective 
bargaining agreement which by its terms runs in excess of one year, 
irrespective of whether recognition was accorded the union pursuant 
to an election, NLRB contract bar rules may preclude the decertifica- 
tion’® or other elimination of the union as the bargaining agent until the 
contract expires or until it has been in effect for two years, whichever 
occurs earlier."* 

Secondly, the great majority of collective bargaining agreements 
now in existence contain some form of union security clause. Such 
clauses are found especially in the industries in which the giant corpora- 
tions exist, each employing thousands of employees. Most union se- 
curity clauses provide for a union shop, whereby attainment of mem- 
bership in the union within a certain number of days after employment 
commences is a condition of continued employment. It is this type of 
arrangement which is suggested by the proviso to section 8(a)(3)*® 
of the National Labor Relations Act, as amended, which in pertinent 
part states: 

[N]lothing in this Act, or in any other statute of the United 

States, shall preclude an employer from making an agreement with 

a labor organization (not established, maintained, or assisted by any 

action defined in section 8(a) of this Act as an unfair labor prac- 

tice) to require as a condition of employment membership therein 

on or after the thirtieth day following the beginning of such em- 


ployment or the effective date of such agreement, whichever is the 
later.... 





50, §§ 1-2 of the constitution of the UAW, pertaining to strike authorization. The right 
also may be limited by the terms of the collective bargaining agreement. 

12 NLRB v. Brocks, 348 U.S. 96 (1954). 

13 Section 9(c) (1) (a) (ii) of the NLRA, as amended (61 Stat. 144 (1947), 29 U.S.C. 
§ 159(c)(1) (a) (ii) (1952)). 

14 Pacific Coast Ass’n. of Pulp & Paper Mfrs., 121 N.L.R.B. 990, 992 (1958). 

15 61 Stat. 140-41 (1947), as amended, 65 Stat. 601 (1951), 29 U.S.C. § 158(a) (3) 
(1952). 
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The prevalence of union security clauses results in union member- 
ship of hundreds of thousands of employees who, given their choice, 
undoubtedly would not have joined in the first place, or having joined, 
would withdraw their memberships. Labor organizations are frequently 
referred to as voluntary organizations and in respect to the bulk of 
their activities they are properly so defined. For many members of 
American labor organizations, their membership is voluntary in the full 
sense of the word but for many others it undoubtedly is not.’® 


Next, the concept of mandatory and permissive subjects of col- 
lective bargaining has expanded considerably since the passage of the 
Wagner Act in 1935. Employers must bargain collectively within the 
meaning of sections 8(a)(5)'7 and 9(a)** of the National Labor 
Relations Act, as amended, concerning rates of pay, wages, hours of 
employment, or other conditions of employment. Rest and lunch 
periods,’ seniority plans,”° vacation plans,”’ pension plans,”* merit in- 
creases,”* group insurance,*4 Christmas bonuses customarily granted,” 
and plans for employee acquisition of the employer’s capital stock 
wherein the employer contributes part of the purchase money” are 
indicative of the breadth of the mandatory subject matters about which 
employers must bargain when so requested by the collective bargaining 
agent. Beyond the areas of subject matters about which bargaining is 
mandatory, although neither of the parties is required to do so, they 
may voluntarily bargain about any subject matter they choose, pro- 
vided public policy is not violated. The area in which the employee 
is free to bargain individually with his employer’ and to otherwise 





16 Union Starch & Ref. Co., 87 N.L.R.B. 779 (1949) sets out the NLRB’s narrow 
interpretation of “membership” as the term is used in the proviso to § 8(a)(3) of the 
NLRA, as amended. 

17 61 Stat. 141 (1947), 29 U.S.C. § 158(a)(5) (1952). 

18 61 Stat. 143 (1947), 29 U.S.C. § 159(a) (1952). 

19 National Grinding Wheel Co., 75 N.L.R.B. 905, 906 (1948). 

20 NLRB v. Proof Co., 242 F.2d 560 (7th Cir. 1957). 

21 Singer Mfg. Co., 24 N.L.R.B. 444, 470 (1940). 

22 Inland Steel Co. v. NLRB, 170 F.2d 247 (7th Cir. 1948), cert. denied, 336 US. 
960 (1949). . 

23 NLRB v. Allison & Co., 165 F.2d 766 (6th Cir. 1948), cert. denied, 335 U.S. 814 
(1948). 

24 Cross & Co. v. NLRB, 174 F.2d 875 (1st Cir. 1949). 

25 NLRB v. Niles Bement-Pond Co., 199 F.2d 713 (2d Cir. 1952). 

26 Richfield Oil Corp. v. NLRB, 231 F.2d 717 (D.C. Cir. 1956), cert. denied, 351 
U.S. 909 (1956). 

27 The provisos to § 9(a) of the NLRA, as amended, (61 Stat. 143 (1947), 29 
US.C. § 159(a) (1952)) state: “Provided, That any individual employee or a group of 
employees shall have the right at any time to present grievances to their employer and 
to have such grievances adjusted, without the intervention of the bargaining representa- 
tive, as long as the adjustment is not inconsistent with the terms of a collective-bargaining 
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determine his conditions of employment diminishes proportionately 
as the area in which his collective bargaining agent successfully bar- 
gains with the employer expands. Without doubt, it is because of practi- 
cal necessity that many employees “voluntarily” join unions which 
have attained majority status. Even in the absence of a union security 
clause, the power a strong union possesses to affect the employees’ 
working lives is so great it is often foolhardy not to join. 


Finally, unions, employers, and communities in which heavy con- 
centrations of unions and their members are to be found have in many 
instances greatly increased in size and complexity in the past few 
decades.** The size of the membership of many international unions 
has expanded greatly in the past few decades. Local unions, as a result, 
have increased in size and number and in many instances have been 
chartered in geographical areas located thousands of miles from the 
central headquarters of their internationals. Unions have won bar- 
gaining rights in industries newly created in the past few decades and 
in industries which were unorganized previously. This expansion has 
resulted, in the case of many unions, in a more complex development 
and arrangement of their internal structures. Regions, districts, coun- 
cils, conferences, and executive boards are illustrative of the different 
and overlapping levels of organization of the internal government of 
unions. 

At the same time, corporations with thousands of employees on 
their payrolls and with installations scattered among the several 
states of the United States have become commonplace. In some 
instances, employers in the.same field have grouped together and 
bargained collectively with the union or unions involved on an 
industry-wide basis. In other instances, two or more unions with 
related interests have combined or closely coordinated their efforts 
while bargaining with an employer or group of employers. 





contract or agreement then in effect: Provided further, That the bargaining representa- 
tive has been given opportunity to be present at such adjustment.” 

28 By 1956, membership of the Teamsters union had reached 1,368,082, that of the 
UAW, 1,320,513, and the Steelworkers, 1,250,000. There were six unions in the United 
States in 1956 whose membership exceeded one-half million. U. S. Dep’t. of Labor, 
Bureau of Labor Statistics, Directory of National & International Unions in the United 
States, 1957. (BLS Bull. 1222) at 11. The total complement of employees of General 
Motors Corporation working in the United States reached 312,013 in 1959 (G.M. Ann. 
Rep. 1959 at 15). During the same period, United States Steel Corporation had an aver- 
age of 200,329 employees (U.S. Steel Corp. Ann. Rep. 1959). By 1960 the population of 
metropolitan Chicago had expanded to 6,171,517, metropolitan Detroit to 3,743,447, 
metropolitan Los Angeles to 6,668,975, and metropolitan New York to 10,602,382. This 
represents increases of 19.2%, 24.1%, 52.7%, and 11%, respectively, for those areas 
over 1950. U.S. Dept. of Commerce, Bureau of the Census, Preliminary Reports-Popula- 
tion Summaries 10-12 Table 3. (P.C. at 3-4 (Oct. 1960)). 
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The development of the intricate and competitive order in which 
we find ourselves today, including the expansion of the federal, state, 
and local governments into new fields of activity and control, has 
greatly increased the impact on each of us of the social, political, and 
economic decisions made by others. Because of their diverse member- 
ship, unions are especially interested in, and affected by, such decisions. 
If the community tacitly engages in discriminatory housing practices 
which adversely affect certain religious, ethnic or racial groups, the 
membership of the union is affected; if the community’s business 
climate either encourages or discourages the movement to or from the 
community of new businesses, the members are affected. The attitudes 
and positions of political parties and candidates for public office may 
vary considerably concerning workmen’s compensation, unemployment 
compensation, social security, and the myriad other laws which affect 
the union and other members of the community with varying degrees 
of directness and intensity. 

The day has passed in most industries for employees effectively 
to bargain individually and directly with their employers concerning 
their conditions of employment. The individual employee has become 
more and more dependent upon his bargaining agent to protect and 
improve his conditions of employment and general station in life. And 
since his bargaining agent’s activities have expanded with our changing 
times to the point that the direct wages earned and the number of hours 
worked have become but a small part of the total area of such activities, 
the result is frequent and natural conflict within the union structure 
concerning narrow issues and broad ideologies. It appears that as 
society becomes more complex, increasingly divergent opinions de- 
velop within the union concerning the best solutions to issues and 
problems in which the membership is interested, especially when 
broad social, political, and economic implications exist. Issues and 
problems before the union must be resolved in the manner which is 
of greatest benefit to the membership as a whole. This means that 
the individual whose narrower interests lose out will often feel he has 
been abused by his union leaders. This problem is not uniquely 
labor’s. Today, almost all action which has a significant impact upon 
the community is taken by groups or associations of individuals. It 
is through our political organizations, schools, churches, corporations, 
unions, professional societies, and other associations that, to a material 
degree, we determine our way of life. Disgruntled individuals, both 
with and without just cause, can be found in all these organizations. 
One of the challenges we face in our increasingly pluralistic society 
is to provide adequate machinery within these organizations to enable 
the non-conforming member to exercise his rights. This is especially 
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important when unions are involved because, as we have seen, they 
possess powers, granted by law, to make binding determinations which 
vitally affect the employment conditions of their members, many of 
whom are affiliated with their unions only because of contractual com- 
pulsion or practical necessity. In such circumstances, there can be no 
internal union democracy unless adequate machinery exists to resolve 
internal disputes with justice for all involved. In this context, it is the 
writer’s observation that by far most challenges to the decisional activ- 
ities of union officials concerning internal union matters properly go 
only to the soundness of the judgments exercised and not to the integrity 
of the officials involved. 


II 
THE BRANCHES OF GOVERNMENT WITHIN THE UNION 


Democracy, as most Americans define it, is prevalent in those 
governments where the executive, legislative, and judicial functions 
reside in three separate branches, each of which acts independently of 
the others. Conversely, in those governments where one of these 
branches overwhelmingly dominates the others, the American brand 
of democracy is scanty or non-existent. As we have seen, the concept of 
exclusive bargaining representation whereby the majority determines 
for everyone in the unit who the bargaining agent shall be has been 
firmly implanted into American labor law, and the union security 
clause has become an integral part of most collective bargaining agree- 
ments. These two factors have made unions governing—if not quasi- 
governmental—bodies with respect to the broad field of activities 
directly and indirectly involved in the employment relationship. 

The legislative functions of unions are usually performed at the 
international level by their constitutional conventions and executive 
boards and at the local level by the memberships at their general 
meetings. The executive functions are performed at the international 
and local levels by the officers, executive boards, and councils. The 
imbalance exists in respect to the judicial functions. In many instances 
the very decision or action the aggrieved member desires to appeal 
has been promulgated by the official or officials who will sit in judg- 
ment on the appeal. This is hardly the separate judicial branch of 
government contemplated for rendering decisions in a democratic way. 

At the local union level, the judicial process ordinarily involves 
either trials of members by local trial tribunals or appeals from actions 
and decisions of local officials. Of the seventy unions examined by 
Bromwich,” he found that constitutional provisions governing the 





29 Bromwich, Union Constitutions, A Report to The Fund for the Republic 33 
(1959). 
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selection of the tribunals which conduct trials of members accused of 
misconduct were as follows: 








Number 
Trial Tribunal of Unions Membership 
Local executive board 26 5,516,052 
Appointed by president of the local 8 2,135,763 
Elected by membership 18 4,367,929 
Local meeting is trial board 6 533,784 
Trial board arrangements left to locals 9 3,075,614 
No provisions 3 222,052 





Local union memberships tend to divide into incumbent and 
opposition factions. Not infrequently the basis of charges that a mem- 
ber has violated union rules stems from such factionalism. The mem- 
ber against whom charges have been filed (and who is in the disfavor 
of local union officials because he is in the opposing faction) finds 
little solace in the procedures used to select those who sit in judgment 
on the charges against him: the tribunal which tries him is either 
constituted of those with whom he is in disfavor or else selected or 
elected by them. 

In this respect, it is significant that the UAW amended its 
constitution in 1957, when its Public Review Board was created, 
to overcome objectionable local trial procedures whereby the majority 
of those in attendance at a general membership meeting elected the 
trial committee which acted as judge and jury in the case. The 1957 
amendment provided for the selection of the trial tribunal by drawing 
at random a given number of names of the members attending the 
first local meeting held at least five days after the member has been 
notified of the charges against him. This is done by placing cards 
bearing the names of the members attending that meeting into a 
container. The order in which the names are drawn, by chance, from 
the container determines the composition of the tribunal. Provision for 
peremptory challenge is made.*° 

In most unions, the member who wishes to appeal the decision of 
the tribunal which rendered a judgment against him or who wishes 
to appeal a local action or decision unconnected with the trial of 
charges may find himself with the unhappy prospect suggested above: 
depending upon the particular union constitution involved and the 
level at which the dispute arose, his appeal must address local or inter- 
national officials or, ultimately, both. Thus, his complaint will be re- 





30 Art. 30, § 7 of 1959 constitution of the UAW. Unless otherwise indicated, refer- 
ences herein are to the 1959 edition of that document. 
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viewed by those who may be in political or other factional alliance 
with the individuals whose action or decision is being appealed. 

In some unions the tribunal of last resort within the union’s 
internal appeal structure is the international executive board. More 
often, the constitutional convention serves this function. Neither body 
is an ideally neutral and impartial tribunal for this purpose, especially 
when the issues involved have a background of union politics. In the 
case of the international executive board, political alliances often 
exist between local and international officials just as they do, for in- 
stance, between state and local government officials. Experience also 
reveals that international executive board members are often hand- 
picked by the international president to run for office. Each may be 
aware when he passes judgment on an appeal that he needs the support 
of the other. 

The convention, the supreme authority in almost every American 
international union, also falls far short of being an ideal reviewing 
tribunal. Of the seventy unions sampled by Bromwich,” thirty-four 
held their conventions at intervals exceeding two years. Depending 
upon when it arises, the appeal thus may be inordinately prolonged. 
Among the larger unions, the delegates who attend constitutional con- 
ventions number in the thousands. This necessitates many of the 
conventions’ activities being handled by committees at all stages 
except the final, formalized one. This is especially true in the handling 
of appeals, because more often than not they involve thousands of 
words of evidence and arguments, and voluminous documents. The 
convention committees which deal with various matters, including 
appeals, in forty-nine of the seventy unions Bromwich sampled were 
appointed by the international president, and in eleven by the inter- 
national executive board.** Thus, in sixty of the seventy sampled cases 
the international president or executive board, through the power of 
selection of the appeals committee of the convention, controlled to 
some degree the ultimate review the convention accorded appeals. 


III. 
EXTERNAL REVIEW OF INTERNAL UNION AFFAIRS 


The question arises whether a member who is dissatisfied with the 
internal review his union offers may successfully seek relief from the 
courts in lieu of using the internal procedures. There are several 
hurdles which the member desiring to do so must first surmount. In 
some jurisdictions, unions cannot be sued as entities although the 
nature of the relief sought often makes them indispensable parties to 





31 Bromwich, op. cit. supra note 29, at 9. 
82 Jd. at 13. 
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the action. This entails the use of a class suit, at best a difficult pro- 
cedure.** In some circumstances, the member who brings his union 
into court may also encounter the common law rule prohibiting a 
member from suing an unincorporated association for damages because 
one can’t sue oneself.** The member also may be required in his court 
action to show that a property right he possesses has been invaded.** 
These, and other rules which make it difficult for a member to sue his 
union in court, are of local or limited application, depending upon the 
nature of the cause and the jurisdiction in which the court is located. 


The most formidable hurdle facing the member who wishes to go 
directly into court to enforce his rights vis-a-vis his union is the rule in 
most jurisdictions requiring that he exhaust the appeal procedures with- 
in the union’s structure before initiating court action, where the union 
constitution so requires.*® Almost all international constitutions con- 
tain some such requirement. Exception to the exhaustion rule is made 
where the internal remedy would be “futile, illusory or vain, or amount 
to a practical denial of justice.’’*” 

In the Labor-Management Reporting and Disclosure Act of 
1959, Congress created a significant change in the relationship of 
the courts to the internal affairs of labor organizations which represent 
employees of employers engaged in industries affecting interstate com- 
merce. The basic policy of the United States Government prior to 
1959 was to refrain from interfering with union affairs unless the af- 
fairs involved or affected the employment relationship of a member or 
members with a particular employer or group of employers, or, indepen- 
dent of their union setting, unless the affairs were in violation of the 
criminal or civil law. The 1935 Wagner Act represented an effort by 





33 See Eads v. Sayen, 281 F.2d 791 (7th Cir. 1960). 

34 Cf., Wright v. Local 501, UAW, PRB Case No. 29 (Dec. 10, 1959). For purposes 
of suit for damages an expelled member probably is in a more formidable position than 
the unexpelled member. See, e.g., IAM v. Gonzales, 356 U.S. 617 (1958); Taylor v. 
Plumbers Union, 337 S.W.2d 421 (Tex. Civ. App. 1960). 

35 Annot., 168 A.L.R. 1479 (1947) cites and discusses cases which have applied this 
rule. 

36 Duffy v. Kelly, 353 Mich. 682, 689, 91 N.W.2d 916, 920 (1958). The 6th Circuit 
appears to follow the rule. See Gray v. Reuther, 201 F.2d 54 (6th Cir. 1952), citing 
Reigel v. Harrison, 157 F.2d 140 (6th Cir. 1946). Annot., 168 A.L.R. 1462 (1947) dis- 
cusses the exhaustion rule as it is applied to cases involving the suspension and expulsion 
of members. 

37 Anderson v. Painters Local 318, 338 S.W.2d 148 (Tex. Sup. Ct. 1960). Summers, 
“Legal Limitations on Union Discipline,” 64 Harv. L. Rev. 1049 (1951), states the 
principles and cites cases involving the exceptions to the exhaustion rule as they apply 
to disciplinary cases. 

38 Labor-Management Reporting and Disclosure Act of 1959 (Landrum-Griffin Act), 
73 Stat. 519-546 (1959), 29 U.S.C. §§ 401-531 (Supp. I, 1959). 
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Congress to set out fair rules of conduct for employers to follow with 
respect to the declared right of their employees to self-organization and 
to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection. The 1947 amendments 
to the Wagner Act, as set out in title I of the Taft-Hartley Act, con- 
stituted a change of direction by Congress whereby effort was made 
to establish fair rules of conduct for labor organizations also. The rules 
of fair conduct Congress imposed upon unions in 1947 pertain to their 
relationships with employers and employees with whom they are con- 
cerned. In the case of their own members, however, it is only action by 
unions which affects the members’ employment relationship which 
Congress undertook to regulate. Section 8(b)(1)(A)*® of the National 
Labor Relations Act, as amended, makes it an unfair labor practice for 
labor organizations or their agents to restrain or coerce employees in 
the exercise of the right guaranteed in section 7 to engage in, or to re- 
frain from engaging in, concerted activity as defined therein. The 
proviso to section 8(b)(1)(A), however, states its restrictions “shall 
not impair the right of a labor organization to prescribe its own rules 
with respect to the acquisition or retention of membership there- 
aa 

Among other things provided for in the omnibus Labor-Manage- 
ment Reporting and Disclosure Act of 1959 is protection, including 
judicial relief, for union members concerning certain aspects of their 
membership relationship with their unions even though their employ- 
ment relationship is not involved. In this act, Congress has sought to 
police many of the internal activities of unions. In this significant en- 
deavor, Congress, in title I of the 1959 act, established a Bill of Rights 
providing for equal privileges for all members to participate in mem- 
bership meetings and elections (section 101(a)(1)); freedom to meet 
and assemble freely with other members and to express views and 
opinions at union meetings without reprisals (section 101(a)(2)); 
limitations upon the circumstances in which dues, initiation fees, and 
assessments may be increased (section 101(a)(3)) and fines levied 
(section 101(a)(5)). Additionally, section 101(a)(4) provides: 

Protection of the Right To Sue.—No labor organization shall limit 

the right of any member thereof to institute an action in any court, 

or in a proceeding before any administrative agency, irrespective of 

whether or not the labor organization or its officers are named as 


defendants or respondents in such action or proceeding, or the 
right of any member of a labor organization to appear as a witness 





39 61 Stat. 141 (1947), 29 U.S.C. § 158(b) (1) (A) (1952). 

40 This right of labor organizations is fully recognized by NLRB decisions. Min- 
neapolis Star & Tribune Co., 109 N.L.R.B. 727 (1954), is frequently cited in support of 
this proposition. 
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in any judicial, administrative, or legislative proceeding, or to peti- 

tion any legislature or to communicate with any legislator: Pro- 

vided, That any such member may be required to exhaust reason- 

able hearing procedures (but not to exceed a four-month lapse of 

time) within such organization, before instituting legal or admini- 

strative proceedings against such organizations or any officer there- 

of: And provided further, That no interested employer or employer 

association shall directly or indirectly finance, encourage, or partici- 

pate in, except as a party, any such action, proceeding, appearance, 

or petition. 
District courts of the United States have been given jurisdiction in 
section 102 to grant relief in instances where title I rights have been 
infringed. Title II pertains to the reporting duties of unions and em- 
ployers and their representatives. In title III Congress provided safe- 
guards pertaining to the establishment of trusteeships whereby control 
and operation of subordinate bodies is assumed by the parent labor 
organization. Federal district courts have been granted jurisdiction to 
entertain actions filed either by the Secretary of Labor*' or by members 
of unions in instances where it is alleged that certain sections of title 
III have been violated. Section 401 of title IV outlines certain stand- 
ards of conduct for union elections and provides relief in sub-section 
(h) where union constitutional provisions pertaining to the removal of 
elected officials are inadequate. A member may file a complaint with 
the Secretary of Labor that section 401 has been violated provided he: 

... has exhausted the remedies available under the constitution and 

bylaws of such organization and of any parent body, or 


. . . has invoked such available remedies without obtaining a final 
decision within three calendar months after their invocation ... .* 


Title V provides safeguards pertaining to the fiduciary responsibilities 
and bonding of certain classes of representatives of labor organizations 
and the lending of money by labor organizations to their officers and 
employees, and prohibits the payment by such organizations of fines 
levied against officers and employees upon conviction of any wilful 
violation of the act. 


As discussed herein, the UAW constitution grants jurisdiction to 
its Public Review Board to act as the tribunal of last resort in respect 
to appeals of certain types of actions, decisions, and penalties affecting 
members and subordinate bodies. It seems clear that the “reasonable 
hearing procedures” contemplated by section 101(a)(4) of the 1959 
act, quoted above in its entirety, include, in the case of a UAW mem- 





41 The Secretary of Labor may take action pursuant to this title only if a written 
complaint by a member or subordinate body of the union has been filed with him. 
Section 304(a). 

42 Section 402(a)(1) and (2). 
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ber, exhaustion of an appeal to the PRB when the UAW constitution 
gives that body jurisdiction over the controversy.** 

Within certain time limits, section 402(a)(1) and (2) require 
exhaustion or invocation of the union’s internal remedies before a 
complaint alleging a title IV election procedures violation may be filed 
with the Secretary of Labor. The language of this section makes it as 
clear as in the case of section 101(a) (4) that invocation of the jurisdic- 
tion of the PRB procedures, where it has jurisdiction, is contemplated 
as the final step in exhausting the UAW’s internal remedies before com- 
plaining to the Secretary of Labor. 


To date two court cases have been adjudicated in which the ex- 
haustion requirements of the act have been considered in connection 
with the PRB. In Gray v. Reuther,** the complaint alleged that cer- 
tain conduct of International President Reuther and other UAW offi- 
cials constituted, among other things, a violation of title I of the act. 
The court held the pleadings lacked sufficiently specific allegations of 
ultimate fact to allege a cause of action pursuant to the act. In any 
event, the court concluded, there was insufficient showing in the com- 
plaint that reasonable hearing procedures do not exist within the UAW 
and plaintiff’s failure to invoke them was fatal. Significantly, the court 
observed that a “by-pass method to [the] Public Review Board” was 
provided for in the constitution and the clear import of the court’s re- 
marks was that invocation of the PRB’s processes was a condition 
precedent to the institution of the action before the court. 


Substantially the same matter was relitigated before a different 
member of the same court in a second cause also entitled Gray v. Reu- 
ther.*° This time the complaint alleged, among other things, that title I, 
IV, and V violations had occurred. The court stated that “it is essential 
in matters of this kind that the plaintiff first exhaust the intra-union 
administrative remedies. Mere allegation of futility is insufficient. . . . 
[D ]efendant’s counsel has offered an expedited hearing before its Pub- 
lic Review Board, which would seem to indicate the lack of a showing 
of futility.” In addition to its observation pertaining to the invocation 





43 In appeals pursuant to Article 32 of the constitution of the UAW of cases over 
which the PRB has jurisdiction, a member in fact has a choice of invoking the PRB’s 
jurisdiction or appealing to the next constitutional convention (Art. 32, § 9 of the con- 
stitution). He may not use both forums except in the circumstances outlined in Art. 
32, § 12, of the constitution. 

44 Civil No. 20275, E.D. Mich. (Sept. 19, 1960). The decision was delivered orally 
from the bench by Judge Ralph M. Freeman and was later transcribed by the official 
court reporter at the instance of one of the parties. The transcript does not appear in 
the court’s file of the case. 

45 Civil No. 20477, E.D. Mich. (Nov. 3, 1960). An Opinion and Order of Dismis- 
sal, as yet unreported, appears in the file of the case, decided by Judge Fred W. Kaess. 
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of the processes of the PRB, the court in dismissing the complaint, held 
the exhaustion of internal remedies requirements of the act apply not 
only to title I, but to title IV and V proceedings also. 

Under what circumstances do sections 101(a)(4) and 402(a)(1) 
and (2) excuse UAW members from completely exhausting their 
union’s internal appeals procedures, including appeal to the PRB? Sec- 
tion 402(a)(1) and (2) is easier to analyze in this respect than its title 
I counterpart, section 101(a)(4). If a violation of title IV election 
procedures allegedly has occurred, a member may file a complaint with 
the Secretary of Labor; the Secretary, in turn, files an action with an 
appropriate United States district court if there is probable cause to be- 
lieve the complaint has merit.*® 

Before qualifying to file a complaint with the Secretary of Labor 
pursuant to section 402(a)(1) and (2), a member must invoke his 
union’s internal procedures; thereafter, he must exhaust the internal 
remedies available, unless no final decision has been reached by the 
union within three months after he has invoked its procedures. Upon 
the expiration of the three-month period, the member may file his com- 
plaint with the Secretary. The Secretary, presumably, has both the 
jurisdiction and the duty to process the complaint immediately since 
he must commence civil court action within sixty days after the filing 
of a meritorious complaint by a member. The appropriate United 
States district court with which an action is commenced is charged with 
the duty to resolve the issue and take the remedial action described in 
section 402(c). It is clear Congress intended to give unions only three 
months during which they are to have the exclusive right to resolve sec- 
tion 401 disputes; thereafter the member may, if he chooses, seek ex- 
ternal aid. 

Section 101(a)(4), however, does not lend itself to such facile in- 
terpretation. Even before the ink was dry on the statute as finally 
enacted, sharp division arose among labor lawyers concerning a basic 
interpretation of that section’s proviso that a “member may be required 
to exhaust reasonable hearing procedures (but not to exceed a four- 
month lapse of time) within [the union], before instituting legal or ad- 
ministrative proceedings against such organizations or any officer there- 
of.” 


46 Compare § 10(b) of the NLRA, as amended, (61 Stat. 146-47 (1947), 29 U.S.C. 
§ 160(b) (1952)), whereby any person may file a charge with that Board’s general 
counsel that an unfair labor practice has occurred. It is solely the general counsel, or 
his agent, who decides whether formal action in the form of complaint before the NLRB 
should be instituted. Section 3(d) of the NLRA, as amended, (61 Stat. 139 (1947), 29 
U‘S.C. § 153(d) (1952)); Haleston Drug Stores v. NLRB, 187 F.2d 418 (9th Cir. 1951), 
cert. denied, 342 U.S. 815 (1951); Times Square Stores Corp., 79 N.L.R.B. 361, 364-65 
(1948). 
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There appears to be unanimity of opinion that Congress intended 
and the proviso requires that the union be given the exclusive right for 
four months after invocation of its procedures to resolve the dispute. 
During that period, outside agencies may not interfere in the matter, 
provided the internal hearing procedures are reasonable. After the 
union has had a four-month opportunity to resolve the dispute and its 
appeal procedures have not been exhausted, the member may seek as- 
sistance from an outside forum.** Divergent opinions exist concerning 
the effect of the proviso once the four-month period has expired. The 
principal question is whether the outside forum should proceed im- 
mediately to resolve the dispute. 

It may surprise some readers that John F. Kennedy, now President 
and then a United States Senator and chairman of the conference com- 
mittee which considered and reported out the Landrum-Griffin bill, 
made this statement on the floor of the Senate when that body was 
considering section 101(a) (4) :** 


The protection of the right to sue provision originated in the Senate 
bill and was adopted verbatim in the Landrum-Griffin bill except 
that the first proviso limiting exhaustion of internal hearing pro- 
cedures was changed from 6 months to 4 months. The basic intent 
and purpose of the proviso was to insure the right of a union mem- 
ber to resort to the courts, administrative agencies, and legislatures 
without interference or frustration of that right by a labor organiza- 
tion. On the other hand, it was not, and is not, the purpose of the 
law to eliminate existing grievance procedures established by union 
constitutions for redress of alleged violation of their internal gov- 
erning laws. Nor is it the intent or purpose of the provision to in- 
validate the considerable body of State and Federal court decisions 
of many years standing which require, or do not require, the ex- 
haustion of internal remedies prior to court intervention depending 
upon the reasonableness of such requirements in terms of the facts 
and circumstances of a particular case. So long as the union mem- 
ber is not prevented by his union from resorting to the courts, the 
intent and purpose of the “right to sue” provision is fulfilled, and 
any requirements which the court may then impose in terms of 
pursuing reasonable remedies within the organization to redress 
violation of his union constitutional rights will not conflict with 
the statute. The doctrine of exhaustion of reasonable internal 
union remedies for violation of union laws is just as firmly estab- 
lished as the doctrine of exhausting reasonable administrative 
agency provisions prior to action by the courts. 





47 In practice it is the rare case in which a union’s internal appeal procedures are 
exhausted within a four-month period. Even with herculean efforts by everyone involved, 
it is doubtful this can be accomplished within most unions’ procedures if proper notice, 
hearing, opportunity to file briefs, to study the record, and to take other appropriate 
action are to exist at the different stages of the appeal. 

48 105 Cong. Rec. 17899 (1959). 





80 OHIO STATE LAW JOURNAL [Vol. 22 


Relying heavily on this statement, one school argues strenuously that 
the proviso to section 101(a)(4) changed nothing concerning the ex- 
haustion requirement except the right of a union to penalize a member 
for utilizing an outside forum. It is argued that those jurisdictions 
which have required exhaustion of internal remedies in the circum- 
stances of a given case should continue to do so even when the cause 
of action is premised on a title I Bill of Rights violation. However, it 
is argued, the member may be penalized by his union for commencing 
litigation in an outside forum in violation of the constitution only in the 
case in which such action is taken before the union has had a four- 
month opportunity to resolve the dispute without outside interference.*® 

The opposing school argues an outside forum should not only as- 
sert jurisdiction but should immediately process to completion on the 
merits a case filed with it by a member under title I, provided only the 
four-month internal exhaustion period has expired. As it interprets 
section 101(a)(4), the language, “No labor organization shall limit 
the right of any member thereof to institute an action in any court,” 
prevents the union from imposing any penalty for doing so either be- 
fore or after the four-month period has expired, absent bad faith, and 
the proviso prevents the outside tribunal from granting relief until the 
internal procedures have been exhausted or the four-month period has 
transpired. 

In support of the argument that the proviso has not altered the 
exhaustion rule is the principle, universally accepted by our courts, 
that the legislative history of any act is the proper concern of those 
charged with its interpretation. Since Senator Kennedy was chairman 
of the conference committee which dealt with the bill, his explicit ut- 
terances on the Senate floor in explanation of the meaning of the pro- 
viso ordinarily would be entitled to great weight. However, those who 
ultimately argue before the courts in favor of a contrary interpretation 
will undoubtedly observe that Senator Kennedy uttered his statement 
on the Senate floor in connection with the submission to that body of 
the report of the conference committee on the bill. The House con- 
ferees were, of course, in no position to challenge before the Senate the 
statement made by Senator Kennedy. House discussion of the report of 
the conference committee took place on September 4, 1959, the day fol- 
lowing Senator Kennedy’s remarks, but the proviso to section 101(a) 
(4) was not considered in detail.*® Representative Griffin, after whom 





49 Unless the discussion herein specifically indicates to the contrary, the assumption 
is that the internal procedures involved are reasonable in the sense the proviso to § 101 
(a) (4) uses the term. 

50 The sectional index of I Legislative History of the Labor-Management Reporting 
and Disclosure Act of 1959 at XVIII lists the pages of that reference which contain the 
congressional debate specifically directed to § 101(a) (4). 
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the act has in part been popularly named, appears to have come the 
closest to reaching the point raised by Senator Kennedy. Representa- 
tive Griffin’s interpretation, as inserted in the appendix to the Congres- 
sional Record,” apparently was contrary to Senator Kennedy’s: 


Section 101(a)(4) of the bill of rights is designed to protect the 
right of a union member to resort to courts and administrative 
agencies. The proviso which limits exhaustion of internal remedies 
is not intended to impose restrictions on a union member which do 
not otherwise exist, but rather to place a maximum on the length of 
time which may be required to exhaust such remedies. In other 
words, existing decisions which require, or do not require, exhaus- 
tion of such remedies are not to be affected except as a time limit 
of 4 months is superimposed. 


Proponents of the argument that the proviso does not change the 
exhaustion rule would appear to gain comfort also from the choice of 
language used in section 402(a)(1) and (2). As we have seen, that 
section states that a member who has not obtained a final decision 
within the union’s appeal structure within three months in connection 
with a title IV election dispute is free thereafter to invoke the services 
of the Secretary of Labor and have his complaint processed without 
delay. The language selected by Congress to accomplish this is un- 
equivocal; it can be argued with some force that had Congress in- 
tended a similar result to flow from the proviso to section 101(a) (4), 
presumably it would have used comparable language.” 

However, Congress was aware, surely, that with few exceptions 
internal appeals are not, and reasonably can not be finally resolved 
within the four-month limitation of the proviso to section 101(a) (4). 
If after four months a member still must exhaust the union’s internal 
procedures before the courts may take decisive action, notwithstanding 
the terms of the proviso, the effect of the proviso would appear minimal 
in its practical application.** The proviso would constitute no impetus 
to unions to create speedier internal appeals procedures. 

Undoubtedly Congress intended to take strong remedial action 
when it passed the Landrum-Griffin Act. The widespread publicity 
given to alleged wrongdoing by certain labor leaders, as revealed by 





51 Jd. at 1811, 105 Cong. Rec. App. at A7915 (Sept. 9, 10, 1959). 

52 Compare § 501(b) which provides for enforcement of the fiduciary responsibilities 
of union representatives outlined in § 501(a). Any member of the union involved is al- 
lowed to sue the representative allegedly breaching his responsibility “within a reasonable 
time” after the union officers with the authority are requested and fail to sue or recover 
damages or secure an accounting or other appropriate relief. 

53 Statutes “must be read in the light of the mischief to be corrected and the end 
to be attained.” Warner v. Goltra, 293 U.S. 155, 158 (1934). 
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the McClellan Committee,’* whether true or false, and if true, whether 
representative or non-representative of actual conditions, had placed 
the electorate and Congress in a frame of mind which demanded effec- 
tive corrective legislation. It would appear that Congress intended, 
when it wrote the proviso into section 101(a)(4), to offer more than 
the limited relief which will be granted if the interpretation suggested 
by the statement of Senator Kennedy on the floor of the Senate is 
adopted. If thai interpretation is adopted, it would appear to follow 
that a member may with impunity file a civil action against his union 
without first invoking its internal procedures only if the procedures are 
not “reasonable.” The difficulty is that the word “reasonable” is cap- 
able of no exact definition in the context in which it is used in the 
proviso; often the member may not know if the procedures are reason- 
able or unreasonable in the circumstances of his case until a court has 
passed on the question. He may commence his outside action without 
invoking the union’s internal procedures upon the advice of an attorney 
that they are unreasonable. It is unlikely that Congress desired to place 
or keep the iaember in the awkward position of subjecting himself to 
severe penalty by his union for commencing outside action if it is sub- 
sequently determined that under all the circumstances of his particular 
case his argument, made in good faith, that the internal procedures 
were unreasonable cannot be sustained. As of the date of the prepara- 
tion of this paper, there have been no appellate court cases which have 
interpreted the proviso. In the reported decisions of the United States 
district courts which so far have been concerned with its interpretation, 
the courts found it unnecessary to consider the full implications of the 
proviso. 

Where the internal appeal procedures of a union are unreasonable 
because unconscionable delay is involved, or the pertinent constitu- 
tional provisions or other union rules or the manifest attitude of the 
union’s officials who would sit in judgment preclude a fair hearing, un- 
doubtedly most courts will continue, as they do today, to assert juris- 
diction over the matter, notwithstanding the failure of the member to 
invoke the internal procedures. If the procedures are reasonable in 
the above sense, the writer suggests most courts will stress the per- 
missive rather than the mandatory aspects of the proviso. The proviso 
merely describes the conditions precedent to a member’s “instituting” 
outside proceedings against a union or any of its officers; it does not 
command the courts, if the conditions have been fulfilled, to process the 
case to completion. In this way, the danger, if it exists, of the courts 





54 The U.S. Senate Select Committee on Improper Activities in the Labor or Man- 
agement Field, created by S. Res. 74, 85th Cong., ist Sess. (1957). 103 Cong. Rec. 1264- 
65 (1957). 
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becoming inundated with title I cases can be successfully controlled by 
the courts themselves. At the same time, the courts will have more 
freedom than many decisions prior to the passage of the act permitted, 
to pick and choose, to enter or to refrain from entering into a field ad- 
mittedly esoteric and often fraught with deep emotions and well estab- 
lished but subtle practices. Each case preliminarily will be examined 
by the court before it makes a determination of whether to resolve its 
merits or hold it in abeyance pending exhaustion of internal remedies. 
Prior invocation of the internal procedures and pursuit thereafter for 
four months of the remedies available will constitute but one of several 
factors the court will consider when deciding whether to proceed forth- 
with in a title I Bill of Rights case. 

What effect will the proviso have on impartial public review? If 
the authoritative interpretation ultimately adopted is that the proviso 
does not change the rules concerning the exhaustion of internal reme- 
dies, obviously the advantages and disadvantages to unions of the use 
of a system of impartial public review will remain as before. If it is 
determined ultimately that the proviso guarantees the right to a mem- 
ber to institute title I action against his union no later than four months 
after invoking its internal procedures and to have the action imme- 
diately processed to completion, the role of impartial public review will 
have been dealt a blow, the size of which is open to speculation. Those 
members who would not continue to belong to their union if the col- 
lective bargaining agreement or circumstances did not necessitate it 
may be tempted to ignore their right to impartial public review where 
the union has provided it if they know they can obtain court review 
four months after invoking, but not exhausting, the union’s internal 
remedies. 

An ultimate determination that the courts will not proceed pur- 
suant to the authority granted in the proviso until the union’s pro- 
cedures have been exhausted, if they are reasonable under all the 
circumstances, should make impartial public review of internal affairs 
more enticing to those unions in a position to adopt it. The courts 
will be less likely, it would appear, to interfere with the union whose 
procedures afford final appeal of internal disputes to a group of im- 
partial, eminent citizens than with the union whose procedures do not. 

There is a strong tradition among trade unionists against the use 
of outside tribunals to resolve internal union disputes. In the process- 
ing of cases before the UAW’s Public Review Board this tradition has 
revealed itself. There have been significant instances among PRB cases 
in which the aggrieved member, although obviously disconsolate be- 
cause of what in his opinion amounted to shabby treatment he had 
received from union officials, at the same time made it clear he intended 
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to keep the issue within the family of the union. Whatever the courts 
might decide concerning the effect of the proviso upon the exhaustion 
of remedies rule, there will be a broad area remaining in which im- 
partial public review can play a significant role. 


IV. 


IMPARTIAL PuBLic REVIEW IN OPERATION 
A. Extent of Its Adoption by Unions 


In the past year the writer has had the opportunity to discuss im- 
partial public review with labor leaders from Asia, Europe, and South 
America, visiting the United States under the auspices of the United 
States Government. Although certain of these individuals indicated 
their countries have bodies which perform functions somewhat similar 
to those of the UAW’s Public Review Board, it was revealed that such 
functions were performed by the government or pursuant to powers 
granted by the government. The writer is unaware of any union which 
functions outside of the United States and Canada which has a system 
of impartial public review based solely upon authority stemming from 
its membership. 

Of the three North American unions which have adopted impartial 
public review systems, the Upholsterers International Union of North 
America, AFL-CIO (UIU), the first to do so, created its Public Appeal 
Board in 1953.°° Since its creation, the UIU Board has decided but one 
case and is presently considering another. The relatively limited mem- 
bership of the UIU,”* the limitation of the jurisdiction of its board to 
disciplinary case appeals,°’ and the replacement of the trial boards 
which hear the evidence and make recommendations (formerly com- 
posed of general executive board members) with outside, legally trained 
hearing officers who are not otherwise connected with the UIU,** un- 
doubtedly have contributed to the relative scarcity of cases." In any 
event, because the UIU’s Public Appeal Board has decided but a single 





55 UIU General Laws, Art XXVI, § 6(b). 

56 The UIU had approximately 55,000 members in 1956. U.S. Dep’t of Labor, 
Bureau of Labor Statistics, Directory of National & International Unions in the United 
States, 1957 (B.L.S. Bull. 1222) at 45. 

57 UIU General Laws, Art. XXVI, § 6(b) (i). 

58 UIU General Laws, Art. XXVI, § 6(j). 

59 In a letter to the writer dated Aug. 19, 1960, Arthur G. McDowell, Director, 
Civil, Education & Government Affairs, UIU, stated that from the small sample of ex- 
perience it appears approximately one appeal case in twenty-five or thirty is taken as 
far as the UIU Public Appeal Board. In the UAW’s experience, since its Public Review 
Board was created, not quite one appeal case in four reaches its PRB, according to 
information related to the writer by William Beckham, administrative assistant to UAW 
International President Reuther. 
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case to date, an examination of its activities would presently be most 
limited. 

In 1960 the executive board of the United Packinghouse Workers 
of America, AFL-CIO (UPWA), established a committee “charged 
with the responsibility of examining any situation in which it is sug- 
gested, now or in the future, that a condition exists which is in viola- 
tion of any of the Ethical Practices Codes.”®° The committee, which is 
composed of members of the executive board, investigates matters un- 
der its jurisdiction and reports its findings and recommendations to the 
executive board, which in turn acts on the report and recommendations. 
The executive board also provided for the establishment “of an Ad- 
visory Review Commission, to consist of three members, unless a 
larger number appears to be desirable, with power, through appropriate 
procedures, to review the good faith of the Board’s action in such mat- 
ters.”*' At the 1960 convention of the UPWA, a resolution was adopted 
approving the executive board’s action in establishing the Commission. 
As of October 14, 1960, the UPWA system of impartial public review, 
limited to questions concerning violations of the AFL-CIO Ethical 
Practices Codes, was still being formed and its procedures had not 
been finally determined.” 

This leaves the UAW’s Public Review Board as the only body 
which has been sufficiently active to permit evaluation of the constitu- 
tional provisions governing its procedures and powers in the context of 
the activities in which it has engaged to date. 


B. The UAW’s Public Review Board 
1. Its Origin and Composition 


Undoubtedly three factors contributed to the decision to amend 
the UAW constitution in April, 1957, to create the PRB. These were the 
imbalance then existing in the UAW’s internal appeal procedures which 
resulted from the absence of an impartial judiciary, the then growing 
unfavorable public opinion attributable to the increasing tempo of the 
McClellan Committee, and the favorable public opinion which the 





60 AFL-CIO Codes of Ethical Practices, Publication No. 50, reissued May, 1958. 

61 It was subsequently determined that a commission of five, otherwise not con- 
nected with the union should be selected. The five selected and presently serving are: 
Prof. Nathan Feinsinger, Law School, Wisconsin University; Prof. Ronald Haughton, 
Wayne University (Detroit, Mich.) ; Rev. Martin Luther King, Jr.; Rt. Rev. Msgr. John 
O’Grady, Secretary, National Conference of Catholic Charities; Prof. W. Willard Wirtz, 
Law School, Northwestern University. 

62 The information pertaining to the Packinghouse Workers’ activities in the field 
of impartial public review was furnished the writer in two letters from Ralph Helstein, 
that union’s president, dated Sept. 28 and Oct. 14, 1960. 

63 Supra note 54. 
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UAW reasonably anticipated would flow from the bold action whereby 
outsiders would be empowered to sit in judgment on the internal activ- 
ities of the union. 

The purpose of the PRB, as stated in the international constitu- 
tion,” is to insure “. . . a continuation of high moral and ethical stand- 
ards in the administrative and operative practices of the international 
union and its subordinate bodies. . . .” The constitutional provisions 
pertaining to the selection of the PRB’s membership reveal a genuine 
effort to man it in such a way that the salutary purposes announced in 
the constitution would be fulfilled. The PRB consists of seven mem- 
bers whose terms of office are for the period, ordinarily two years, be- 
tween constitutional conventions. The international president selects 
the names of the candidates which, if approved by the international 
executive board, the supreme authority of the union between conven- 
tions,” are submitted to the convention for ratification. Any vacancy 
occurring between conventions is filled by international presidential 
appointment, subject to the approval of the international executive 
board. However, in such instances, it is the PRB which effectively con- 
trols the appointment: the international president must fill the vacancy 
by appointment of an individual selected from a list of names submitted 
to him by the remaining members of the PRB. In all instances, mem- 
bers of the PRB must be “impartial persons of good public repute, not 
working under the jurisdiction of the UAW or employed by the Inter- 
national Union or any of its subordinate bodies.” 

There are no constitutional provisions whereby a member may be 
removed from PRB office. Until his term of office expires, the union is 
unable to free itself from the judgments of a PRB member who has 
fallen into its disfavor. 

Article 31, section 8 of the UAW constitution directs the interna- 
tional executive board to provide the PRB with the funds necessary for 
its operations. Quarterly, pursuant to article 31, section 8, the PRB 
submits a budget to the international secretary-treasurer, who is re- 
quired to deposit to the PRB’s account the funds required by the 
budget. Presumably, if the international union were to attempt to pre- 





64 Art. 31, § 1. 

65 Art. 7, § 1(d). 

66 Art. 31, §§ 1-2 of the constitution of the UAW set out the requirements pertain- 
ing to the selection of the members of the PRB and terms under which they serve. The 
members presently on the Board are: Rabbi Morris Adler, chairman, Detroit; Magistrate 
J. A. Hanrahan, Windsor, Ont., Canada; Rt. Rev. Msgr. George C. Higgins, Director, 
Social Action Dept., National Catholic Welfare Conference, Washington, D. C.; Judge 
Wade H. McCree, Wayne County Cir. Ct., Detroit; Dr. Jean McKelvey, Cornell Uni- 
versity; Bishop G. Bromley Oxnam (Methodist Episcopal Church) retired; and Prof. 
W. Willard Wirtz, Law School, Northwestern University. 
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vent the PRB from operating by refusing to furnish funds to it, an 
interested UAW member could obtain judicial relief. Except as to the 
source of its funds, the PRB is entirely independent of the UAW until 
the succeeding convention when its members’ terms of office expire. In 
an effort to give the PRB greater financial independence than the con- 
stitution requires, a practice has been established whereby a balance of 
$30,000 was created in a depository in the name of the PRB; quarterly, 
sufficient funds are transferred by the international secretary-treasurer 
to the PRB to reimburse it for its previous quarter’s expenditures. In 
this way, the balance in the depository again approaches $30,000 at the 
beginning of each quarter. If for any reason the PRB’s income were 
cut off at any given moment, it would be able to meet its financial ob- 
ligations for at least a half-year at the rate it presently is expending 
its funds. 

The PRB maintains its own, separate office at 1408 David Stott 
Building, Detroit 26, Michigan, a downtown Detroit office building, 
thus satisfying the requirement of article 31, section 8 of the constitu- 
tion that its office be separate and apart from any union building. The 
PRB is completely autonomous concerning its professional and office 
clerical staff and the accounting and other professional services of 
which it avails itself. Its full time employees presently consist of an 
executive director, David Y. Klein, who is an attorney with labor law 
experience, and his office secretary. 

From April, 1957, when it commenced its operations, through Sep- 
tember 30, 1958, the PRB issued eight formal and five informal de- 
cisions,®*’ and during the succeeding period ending September 30, 1959, 
it issued two formal and seven informal decisions.** During the past 
fiscal year ending September 30, 1960, the PRB issued eighteen deci- 
sions, all but one of which were formal, a marked increase of the formal 
type over the previous periods.® Although the case inflow appears to 
have increased in the past fiscal year, one factor accounting for the in- 
crease is that the PRB resolved five cases during that period which had 
been filed and carried over from the previous period. In addition to the 
processing of the above cases, the PRB handles perhaps a hundred in- 
quiries a year, of which approximately fifty to sixty are classified as in- 
formal complaints, discussed in IV, B, 2(b), infra. 





67 1 PRB Ann. Rep. 7-10 (1957-1958). These thirteen decisions represent twenty-one 
cases, more than a single case being involved in a single proceeding in some instances. 
Formal decisions are published and made available to the public. Informal decisions, is- 
sued to date only in cases rejected by the PRB without hearing for lack of jurisdiction, 
are announced in the form of a letter to the parties. 

68 2 PRB Ann. Rep. 1 (1958-1959). 

69 3 PRB Ann. Rep. At the time of the completion of this paper the report was in 
the process of being printed and hence its pagination was undetermined. 
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2. The Public Review Board’s Jurisdiction 


(a) Ethical Practices Complaints.—By far the most frequent, dif- 
ficult, and substantial type of decision the PRB has been called upon to 
make during its three and one-half years of existence is that concerning 
the scope of its jurisdiction, as delineated in the UAW constitution. 
There are two types of matters which may reach the PRB; article 31, 
section 4 complaints relating to alleged violations of the AFL-CIO 
Codes of Ethical Practices, and article 32, sections 9(a) and (b) ap- 
peals of actions, decisions, and penalties. There are presently six ethical 
practices codes which were adopted by the AFL-CIO at various times 
during 1956-57. The codes deal with local union charters, health and 
welfare funds, racketeers and other undesirable elements within the 
labor movement, investment and business interests of union officials, 
financial practices and proprietary activities of unions, and internal 
union democratic processes. The procedures set forth in article 31, 
section 4, to enforce the codes, in a sense similar to those outlined in 
the proviso to section 101(a)(4) of the Labor-Management Reporting 
and Disclosure Act of 1959, grant to the international executive board 
and its subordinate bodies exclusive jurisdiction initially to resolve 
ethical practices complaints against the union and its representatives. 
Thereafter, the PRB may consider the matter. The UAW appears to 
have attempted sincerely to place into its constitution built-in safe- 
guards which give a full measure of assurance to members that demo- 
cratic procedures will prevail. Evidence of this is found in the pro- 
visions of article 31, section 4(a) and (b) whereby the chairman of the 
PRB must be served with a copy of each ethical practices complaint 
filed with the international executive board and, thereafter, the execu- 
tive board must keep him advised of the case, including its final dis- 
position; further, the PRB is given the power in any such matter to act 
on its own motion in the absence of an appeal to it by a complainant if 
it concludes the executive board’s resolution of the matter was unsatis- 
factory. Most meritorious ethical practices complaints would appear 
to transcend the immediate interests of the parties to the proceedings 
and affect the welfare of the entire union.” 


Whether the PRB has authority, without a complaint having been 
initiated by a member, to assert jurisdiction and undertake an investiga- 





70 A power parallel to the PRB’s exists among federal administrative agencies whose 
purposes are to effectuate public policy but whose jurisdictions to act are dependent 
upon charges or complaints being filed with them by the public. The NLRB is such an 
agency. At least after formal agency complaint has issued, the NLRB may refuse to 
allow a person to withdraw the charge which gave that agency jurisdiction to proceed, 
if the public policy would be defeated by permitting the withdrawal. Distillery Workers 
Local 1 (Schenley Distillers Corp.), 78 N.L.R.B. 504 (1948). See also, supra note 46. 
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tion or examination of any action or operation of the UAW which might 
involve an ethical practices codes violation has been a vexing question. 
International President Reuther has publicly stated that the PRB 
serves a watchdog function and is empowered to act in the field of 
ethical practices codes violations in any manner it deems appropriate.” 
The PRB, on the other hand, has strongly hinted it has no such power. 
In the early part of 1960, the international executive board requested 
the PRB to impartially review and report to the membership and to 
the public the entire matter contained in the so-called minority report 
containing the “Separate Views” of the four Republican members of 
the McClellan Committee. This report included charges of wrongdoing 
by the international union and certain of its officers and employees in 
connection with two particularly bitter strikes and a fund collected 
from officers and employees of the union. The fund is maintained to 
assist in meeting the incidental expenses incurred in connection with 
the activities of incumbent slates of candidates in periodic union elec- 
tions. The PRB requested the union to submit a bill of particulars 
delineating the charges against the union and the action upon which 
the charges were based. This information was requested by the PRB 
to assist it in determining whether it had jurisdiction to act in the man- 
ner requested by the union. The PRB, in effect, dismissed the matter 
when the union responded that it was unable to furnish the particulars 
requested of it.”* The difficulty in that situation was that the PRB was 
asked to extend its functions beyond those it has assumed to date of 
reviewing specific decisions or actions of the international executive 
board or an international trial committee.* If the PRB were em- 
powered to act sua sponte in any area in which the AFL-CIO Ethical 
Practices Codes may have been violated, it would appear that it also 
would have some duty to police these areas to insure to the membership 
that violations of the codes were being kept at a minimum. However, 
for the PRB effectively to engage in policing an area as broad as that 
encompassed by the codes, a very large staff, roaming throughout the 
United States and Canada, would be required. To date, the PRB has 
indicated no propensity for undertaking such an investigatory, non- 
judicial function. 

(b) Informal Complaints Before the Public Review Board—As in- 
dicated in IV, B, 1, supra, fifty or sixty informal complaints are made 
to the PRB annually. UAW members, often unfamiliar with their pro- 
cedural rights under the union constitution, request the PRB’s office 





71 UAW Press Release, March 24, 1957, p. 2. 

72 No formal decision was issued and no case number given to this matter. 

73 A penalty imposed by an international trial committee may be appealed directly 
to the PRB. Art. 30, § 23, for example, so provides. 
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for relief from action or inaction of the union or its representatives 
which has adversely affected them. The problems most frequently en- 
countered involve seniority and/or grievance processing. Almost invar- 
iably, the member has made insufficient or no effort to process his 
complaint within the internal appeal procedures. In such a situation, 
the complainant is carefully instructed by the PRB staff representative 
concerning his procedural rights under the UAW constitution and the 
steps which must be taken under the appeal procedures before the mat- 
ter is ripe for formal PRB action. In a comparatively few instances, 
it appears to the PRB representative that the office of the international 
president may be unaware of the subject matter of the complaint and 
that an investigation by that office, depending on what is ascertained, 
might result in remedial action. In such instances, for informational 
purposes only, an informal report of the substance of the informal 
complaint is made by the PRB to the office of the president. 

Members are entitled, surely, to ascertain what their procedural 
rights are under the UAW constitution. It would appear to be a proper 
function for the PRB to perform this service when inquiry is made of 
it by members concerning their constitutional rights. Most courts will 
do no less for potential litigants who inquire concerning court proce- 
dures. As to whether the PRB should go farther and contact the office 
of the international president concerning informal complaints which 
it has received, great care must be exercised, in the opinion of the 
writer. There is always the danger that such contact, coming from a 
reviewing authority, will have a coercive effect on union officials no 
matter what the intent behind it may be. Suggestions or mere inquiries 
from the bench often cause lawyers to seriously re-evaluate their cases 
or positions. Further, unless such contacts are most carefully regulated, 
word quickly might spread throughout the UAW membership that in- 
stead of following the union’s appeal procedures, a member might ob- 
tain faster and more dramatic relief for his problem by contact with 
the international union through the good offices of the PRB. Indeed, it 
has been the writer’s experience that too frequently those who have 
contacted the PRB in hope of obtaining favorable action concerning 
their informal complaints were generally aware of the union’s appeal 
procedures, but were desirous of short-circuiting channels or were ul- 
teriorly motivated. 

(c) Article 32 Appeals—Any UAW member may appeal any ac- 
tion, decision, or penalty of his local union to the international execu- 
tive board and thereafter to the constitutional convention. The defeat 
by the local general membership of any motion constitutes action. 
Hence, any member may raise any issue before the international execu- 
tive board simply by submitting it to the general membership of his 
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local in the form of a motion, and after its defeat, appealing to the execu- 
tive board; if he is still unsuccessful, he may, as a matter of right, be 
heard thereafter by the constitutional convention. This is true regard- 
less of the triviality of the subject matter which may be involved or the 
lack of damages, direct or indirect, to the appellant. Instead of appeal- 
ing from the international executive board to the convention, the mem- 
ber has the alternative of appealing to the PRB in: 

Any case arising under the procedure set forth in Articles 10 (Sec- 

tion 13) [dual unionism], 12 (Sections 2 and 3) [trusteeships and 

related problems], 29, 30 [trials of members], 32 (Section 13) 

[limitations on members commencing court or other governmental 

agency action], 35 (Sections 8 and 9) [disbandment of local unions 

and related problems], 38 (Sections 12 and 13) [local elections], 

48 (Section 5) [misappropriation of funds and related problems] of 

this Constitution, or in any other cases in which the International 

Executive Board has passed upon an appeal from the action of a 

subordinate body; provided that where the appeal concerns the ac- 

tion or inaction relative to the processing of a grievance, the juris- 

diction of the Public Review Board shall be limited to those in- 

stances where the appellant has alleged before the International 

Executive Board that the grievance was improperly handled because 

of fraud, discrimination, or collusion with management.” 


A substantial number of the cases appealed to the PRB since its incep- 
tion involved the question of whether grievances were handled properly 
so that the jurisdictional limitations in section 9(b) came into play. In 
no case to date has the PRB found that fraud, discrimination, or col- 
lusion with management was involved in the handling of a grievance. 


In the opinion of the writer, it is most wise that the constitution 
grants so narrow a review by the PRB in cases involving disputes over 
grievance handling. There are literally thousands of grievances every 
year which members in UAW shops file or request to be filed. The mass 
of cases which the PRB probably would be called upon to handle, if it 
were to have jurisdiction without limitation to review grievance 
handling disputes, would require a greatly increased staff and participa- 
tion in decision making by the Board members on a full-time basis. 
More important, the lion’s share of the UAW’s representation is in 
shop units, each of which contains hundreds or thousands of produc- 
tion and maintenance employees. Intricate and delicate understand- 
ings, explicit and implicit, based on the contract and the customs and 
the practices which have developed over the years and on the person- 
alities involved, usually exist in such shop units; this was recognized 
recently by the Supreme Court when reference was made to the ex- 
istence of a common law of the shop governing the collective bargain- 





74 Art. 32, $§ 9(a) and (b). 
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ing process in the majority opinion in Steelworkers v. Warrior & Gulf 
Navigation Co.,” a landmark case in the field of labor arbitration law. 

Pursuant to section 9(a) of the National Labor Relations Act, as 
amended, the majority representative is entitled to act as the exclusive 
representative of all the employees in an appropriate unit when bar- 
gaining with the employer. In such circumstances the union and the 
employer involved must be accorded freedom to dispose of grievances 
in any manner they deem proper, provided their action is in good faith 
and not discriminatorily motivated.”* Such freedom of action can exist 
where the UAW is the bargaining representative only if its constitution 
exacts from its shop officials no greater duty in handling members’ 
grievances than to act in good faith and in a non-discriminatory man- 
ner. Basically, this is what article 32, section 9(b) prescribes. 

Article 32, section 12 of the UAW constitution further limits the 
jurisdiction of the PRB in cases involving appeals pursuant to article 
32, section 9 of the constitution. Section 12 states in part “that in no 
event shall the Public Review Board have jurisdiction to review in any 
way an official collective bargaining policy of the International 
Union.”* Again, it is difficult to quarrel with the reason behind this 
limitation. Collective bargaining policies involve fundamental positions 
which concern conditions of employment. Section 8(b)(2)** of the Na- 
tional Labor Relations Act, as amended, prohibits unions from causing 
or attempting to cause employers to discriminate in regard to hire or 
tenure or condition of employment. A member who feels his employ- 
ment relationship has been affected discriminatorily by a collective bar- 
gaining policy of the UAW can file an unfair labor practice charge with 
the NLRB and use the machinery of the federal government to test 
the soundness of his position. He is also free to take the matter through 
the various steps of the union’s appeal procedures, ultimately to the 
constitutional convention.” If the PRB were to review official collec- 





7 363 U.S. 574 (1960). The decision quoted observations made in the same vein by 
Cox, “Reflections Upon Labor Arbitration,” 72 Harv. L. Rev. 1482, 1498-99 (1959). 

76 Absent evidence of bad faith or discriminatory motivation, the General Counsel 
of the NLRB will refuse to issue a complaint against a union alleging it committed an 
unfair labor practice by refusing to process grievances which it claimed lacked merit. 
Administrative Decision of the General Counsel, Case No. SR-853 (Oct. 3, 1960), citing 
Hughes Tool Co., 104 N.L.R.B. 318, 329 (1953). 

77 The full implication and scope of this provision in Article 32, § 12, have yet to 
be considered by the PRB. For instance, the official collective bargaining policy may be 
discriminatory within the meaning of Article 32, § 9(b). See Sanders v. Local 157, UAW, 
PRB Case No. 39 (Feb. 3, 1960). 

78 61 Stat. 141 (1947), 29 U.S.C. § 158(b) (2) (1952). 

79 These would not appear to be alternative remedies. But cf. Spielberg Mfg. Co., 
112 N.L.R.B. 1080 (1955), wherein the NLRB refused to entertain unfair labor practice 
charges on the merits because the charging party had voluntarily participated in arbitra- 
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tive bargaining policies in the context of article 32 appeals involving 
grievance handling, it would be delving into the substantive aspects of 
the case before it. To date, in article 32 appeal cases, the PRB, as we 
shall soon see, has restricted itself in the main to safeguarding pro- 
cedural rights. 


3. The Scope of Public Review Board Review 


Article 31, section 5, and article 32, section 11 of the UAW con- 
stitution grant “hearings” before the PRB as a matter of right in those 
cases in which substantial issues exist. The PRB made it abundantly 
clear that the type of hearing the constitution envisages in such cir- 
cumstances is the limited one parties usually enjoy when the jurisdic- 
tion of the tribunal is of a review nature: oral argument, based on the 
record previously made, directed to the substantial issues involved. 
Only that evidence offered to it which was part of the record before the 
tribunal from which the appeal was made will be considered by the 
PRB unless persuasive reasons have been established by the moving 
party for not having presented the evidence at an earlier stage of the 
case.*° Further, the only new evidence which the PRB has accepted in 
any case before it so far has been that which was incidental or supple- 
mentary to the evidence already a part of the record. In this way the 
scheme of the constitution, whereby the union is given the opportunity 
to consider and adjust all of the disputes within its family before the 
PRB enters the scene, is not thwarted. In those instances in which the 
PRB has sustained the appeal before it and issues remained which had 
not been reached by the lower tribunal when it considered the matter, 
the case has been remanded fo the union for such purpose.*? There- 
after, in such a case, the matter may again be appealed to the PRB for 
review of the remaining issues, if they are of the type over which the 
PRB has jurisdiction. 


tion proceedings, fairly conducted, between his employer and his bargaining representa- 
tive in which the subject matter of the charges was adjudicated in a manner consistent 
with the policy of the National Labor Relations Act, as amended. 

80 Rule 9 of the PRB’s Rules of Procedure, Series 4, currently in effect, states in 
part: “a. Additional evidence—that is, evidence in addition to that in the record trans- 
mitted to the Board—may be presented only in the following situations: (1) Where 
authorized by the Chairman of the panel of the Board on the basis of a written request 
filed with the Board. . . . The request to present additional evidence shall set forth 
(a) Persuasive reasons for presenting such evidence and for not having presented it at 
prior hearings in the case, (b) The names of all witnesses whose testimony is desired 
to be presented, (c) The relevance of the anticipated testimony of each of these witnesses 
to the issues before the Board, and (d) A description of any documentary evidence to 
be offered. . . .” Rule 9 was most recently applied in Telakowicz v. Local 525, UAW, 
PRB Case No. 46 at 5 (Oct. 31, 1960). 

81 Ann Gaikowski (Local 22, UAW), PRB Case No. 30 (Nov. 16, 1959) is illustra- 
tive of such PRB action. 
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In resolving the cases before it to date, the PRB appears clearly 
to have been primarily concerned with the question of whether the ap- 
pellants enjoyed all of the procedural rights to which they were en- 
titled under the UAW constitution. In respect to substantive issues, the 
PRB has unmistakably exhibited a reluctance to superimpose its judg- 
ment upon that of the international executive board and any subor- 
dinate bodies which earlier considered the matter. The PRB appar- 
ently shares the view that “the history of liberty has largely been the 
history of observance of procedural safeguards.”** 

In Atwan v. Ormsby, the PRB examined a voluminous record 
involving 111 separate charges on a local union level alleging fiscal 
mismanagement, illegal elections and gifts, infiltration of the local 
union by criminal elements, and threats and acts of reprisal. In affirm- 
ing the decision of the international executive board, the PRB stated 
that the evidence as a whole supported the findings of fact and the con- 
clusions reached by the international executive board and therefore, for 
that case at least, it adopted the limited standard by which federal ad- 
ministrative agency decisions are reviewed by the courts.** 

Nor has the PRB exhibited any disposition to reach to the moral, 
statutory, or common law and to reject or ignore the plain meaning of 
any provision of the UAW constitution which disposes of the issues of 
a case before it. In its decisions so far, the PRB has referred to such 
outside sources only as an aid in interpreting the constitutional pro- 
visions before it or as evidence of the soundness of its resolution of the 
issues before it. Throughout the PRB’s decisions is the unmistakable 
theme that no rule or decision by it can be inconsistent with, or un- 
authorized by, the UAW constitution, the supreme law of the union 
and the source of all of the authority possessed by the PRB.** It has 
exhibited no tendency so far of becoming a Frankenstein, overpower- 
ing its creator, the constitutional convention, and acting inconsistently 
with the convention’s desires. 


4. Enforcement and Review of Public Review Board Decisions 


Article 31, section 3 of the UAW constitution, explicitly in the case 
of appeals pursuant to article 32 and implicitly in the case of AFL-CIO 
ethical practices codes complaints pursuant to article 31, makes PRB 
decisions final and binding. Will the courts enforce a PRB decision if 





82 McNabb v. United States, 318 U.S. 332, 347 (1942). 

83 PRB Consolidated Cases No. 32 (Feb. 19, 1960). 

84 Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951); NLRB v. Pittsburg 
S.S. Co., 340 U.S. 498 (1951). 

85 Oberer, “Voluntary Impartial Review of Labor: Some Reflections,” 58 Mich. L. 
Rev. 55, 62-66 (1959), discusses various criteria of review available to the PRB. 
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a suit for its enforcement is brought by the party victorious before it? 
And will the courts review a PRB decision if the losing party before it 
files an action to set aside the decision? No cases have considered these 
questions yet. 

If the international union or one of its subordinate bodies were to 
refuse to take the specific action directed in a PRB order, the opposing 
party should be able to obtain enforcement of the order in the civil 
courts. The courts usually consider a union constitution as constituting 
a contract between the union and its members.**® Hence, it can be ar- 
gued, the PRB is a creature of the constitution, and article 31, section 
3 of that instrument, which makes PRB decisions finai and binding, 
constitutes an enforceable agreement. 

Under this theory, a member would appear to be precluded from 
obtaining court review of a PRB decision adverse to him. But may 
he ignore the PRB’s adverse decision and commence an original action 
with an appropriate court and enjoy a trial de novo? The Labor-Man- 
agement Reporting and Disclosure Act of 1959 suggests in cases of 
infringement of certain of its provisions that he may. In connection 
with title I Bill of Rights matters, section 102 states: “Any person whose 
rights secured by the provisions of this title have been infringed by any 
violation of this title may bring a civil action in a district court of the 
United States for such relief (including injunctions) as may be appro- 
priate. . . .” Sections 304(a) and 306, concerning title III trustee- 
ships, and sections 402 and 403, concerning title IV elections, contain 
comparable provisions. It is improbable the courts will allow the su- 
perior federal policy, enunciated in the Disclosure Act of 1959, of 
affording court relief to members in certain title I, III, and IV situa- 
tions to be superseded by the “final and binding” provision of article 
31, section 3 of the UAW constitution. 

Interpretations fairly placed on a union’s rules by its officials gen- 
erally will be accepted by the courts.*’ Additionally, the courts or- 
dinarily have refused to interfere with the final resolution within a 
union’s appeals procedures of a dispute, absent fraud, bad faith, or 
caprice.** As a practical matter, where the PRB—a body of impartial, 
eminent citizens—has rendered the final decision for the UAW concern- 
ing an internal dispute, it would seem the courts will refrain from inter- 
fering with the decision unless an error of law and not of judgment has 
been committed. 





86 Summers, supra note 37 at 1054-58. 
87 English v. Cunningham, 46 L.R.R.M. 2660, 2661 (D.C. Cir. July 21, 1960). 
88 Fox v. Knight, 350 P.2d 177 (Ore. 1960). 
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CONCLUSION 


Impartial public review of internal disputes within unions must 
be considered still in the experimental stage. The Labor-Management 
Reporting and Disclosure Act of 1959 will not have the effect of elim- 
inating or discouraging the use of such review by unions. Evidence of 
this is the adoption since the passage of that act of a limited form of 
public review by the Packinghouse Workers Union. The self-imposed 
limitation by the UAW’s Public Review Board of its review to proced- 
ural matters in the main emphasizes the necessity for the aggrieved 
UAW member to make a proper record at the trial level stage when the 
evidence pertaining to the issues is established. The UAW constitution 
(article 32, section 4) guarantees the right of the member to outside 
representation at this stage. However, the often prohibitive cost to the 
member of retaining an attorney or other consultant sufficiently special- 
ized in matters of this kind usually results in the member presenting 
his own case. The Upholsterers Union’s system of using professional 
hearing officers, otherwise unconnected with the union, at the trial stage 
affords the aggrieved member a hearing before a tribunal otherwise dis- 
associated from the union, at an earlier stage than the UAW’s system. 


An examination of the cases which have arisen before the UAW’s 
PRB reveals that insubstantial claims are not infrequently made within 
the appeals system by members who insist on carrying such claims 
through every internal appeal stage available. The time, effort, and 
monetary expenditure required of the union to process such appeals to 
completion is far from minimal. It is unfortunate that these cases arise 
but, as in any system of jurisprudence, there is no way of recognizing 
the unmeritorious from the meritorious claims until after they have 
been resolved. This is one of the costs of maintaining a democratic 
system of jurisprudence. 

Finally, the outstanding contribution from a system of voluntary 
impartial public review such as the UAW’s is that which flows from its 
mere existence. The UAW’s PRB is constantly looking over the shoul- 
der of every international and local union official in the sense that his 
actions ultimately may come before that body for review. With few 
exceptions, the conduct of such officials—from shop steward to inter- 
national officer—reveals they are aware of this potential scrutiny.® 
Many other organizations, labor and non-labor, throughout our Amer- 
ican pluralistic society might do well to emulate the UAW’s system of 
resolving internal disputes. 





89 Harrington, “What Union Members Think of Public Review,” contained in a 
Report to the Center for the Study of Democratic Institutions (Fund for the Republic) 
entitled “Democracy and Public Review” 51, 52-53, 59-61, 64 (1960). 




























MEMBERS' CONTROL OVER OFFICERS, ELEC- 
TIONS, AND FINANCES: EQUITABLE REMEDIES 
AND MODERN DEVELOPMENTS 


Harotp A. Katz* AND IrRvING M. FRIEDMAN** 


There is a striking contrast between the vast number of inter- 
national and local unions in the United States, and the relatively 
small number of reported cases involving officers, elections and finances 
in the period prior to the enactment of the Landrum-Griffin Act.’ A 
few of the many factors contributing to bring about this result are 
worth some discussion here. 

The scope of judicial intervention in the trade union field has 
been limited by the basic approach of the courts to cases in this area. 

The substantive law generally applicable to intraunion proceed- 
ings holds that the constitution of the organization constitutes a con- 
tract which binds the participants. Thus, at least under this theory, 
the courts would not be free to interfere with what might generally 
be considered undesirable union conduct so long as it was permissible 
under the union’s bylaws. The case results indicate, however, that the 
courts have been more interested in achieving basic justice than simple 
conformity to what have sometimes been inadequate constitutional pro- 
cedures, and for this reason, the courts have tended to find interference 
with property rights as a basis for intervention where the simple con- 
tract theory was insufficient. 

Undoubtedly the relative infrequency of decisions is also attribut- 
able in part to such obvious factors as the cost of litigation, the de- 
lays incident thereto, the requirements of exhaustion of internal 
remedies, and the lack of protection afforded to the litigant. However, 
in all fairness, the relative scarcity of decisions in a field so vast must 
indicate also general satisfaction on the part of union membership 
with the way in which their unions have operated at the grass-roots 
level. 

Any student of the labor movement knows that the literal pro- 
visions of many union constitutions are no true indication of the 
actual democracy within the particular organization. Infused in the 
structure and fabric and daily conduct of most unions is the ideology 
out of which the organizations emerged. In many instances their con- 





* Member, Illinois Bar; Executive Secretary, U.S. National Committee, International 
Society For Labor Law and Social Legislation; Lecturer, University College, University 
of Chicago. 

** Member, New York and Illinois Bars. 

1 Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 519 (1959), 
29 U.S.C. § 401 (Supp. I, 1959). 
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stitutions are documents drawn by workers unskilled in law, and the 
unions have adhered nevertheless to the ethical, spiritual and demo- 
cratic qualities that motivated their early leadership. The ethical 
practices codes have reaffirmed the fact that the ethics of the market 
place are not deemed adequate by the labor movement itself. A 
balanced picture, however, must recognize that in significant areas of 
the union body politic, undemocratic practices and even corruption 
had become a significant problem. 

All this of course points up the fact that the trade union move- 
ment does not exist apart from the society that nurtures it. The Mc- 
Clellan Committee hearings were not alone a commentary on segments 
of the labor movement, but on the ethical state of our industrial so- 
ciety as a whole. For any group within society to raise itself signifi- 
cantly above the general ethical level is indeed a Herculean effort re- 
quiring motivated and inspired leadership. “To separate labor officers 
and to apply the standards of the public official, or even more stringent 
standards, to his personal and official life,” Dunlop has written, “in- 
volves an ideological uprooting of the union officer from his place as 
a part of the larger business system.’”” Kerr points out that single- 
party control is characteristic not only of the typical international 
labor union, but of such other groups in our democratic society as the 
corporation, the fraternal order, the religious denomination, the farm 
organization, and even the political party.* Regardless of such struct- 
ure, however, the international union can be extremely responsive to 
membership desires and pressures, and at the local level contests for 
major office are frequent. The local union leaders who have tried to 
prevent members from attending meetings have hardly been as serious 
a problem as the apathy of members who, in spite of every inducement, 
prefer to watch television and engage in social activities rather than 
attend union meetings. This, again, has been a characteristic problem 
of all groups in our society. As a practical matter, in most local unions 
the leadership has been subject in the last analysis to the members’ 
control, independent of statutes or court intervention. 

Common law remedies were for various reasons inadequate for 
the resolution of intraunion problems. Unions, as voluntary associa- 
tions, did not possess juristic personality and, hence, were not suable 
at common law. In addition, a member of a voluntary association could 
not sue the association for damages, for it was said that he was legally 





2 Dunlop, “The Public Interest in Internal Union Affairs,” reprinted in Selected 
Readings Prepared for the Subcommittee on Labor of the Committee on Labor and 
Public Welfare, United States Senate, “Government Regulation of Internal Union Af- 
fairs Affecting the Rights of Members” (85th Cong., 2d Sess. 13 (1958)). 

3 Kerr, “Unions and Union Leaders of Their Own Choosing,” reprinted in Selected 
Readings, supra note 2, at 111. 
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as responsible as any other member for the obligations of the group, 
and he would in effect merely be suing himself. The remedy at law 
would ordinarily be inadequate because the peculiar nature of the 
problems presented was not susceptible of solution by monetary 
damages. From all this, it is apparent that if solution to problems 
of control by members over officers, funds, and elections was to be 
secured under the existing legal framework, it had to be through the 
use of some of the traditional remedies available in courts of equity 
where the union could be directly made a party. Two of the so- 
called “extraordinary remedies”—mandamus and receivership—have 
been used from time to time by courts of equity in dealing with intra- 
union problems, in addition to the other equitable remedies of in- 
junction and accounting. The literature has been surprisingly barren 
of consideration of these “extraordinary remedies” by courts of equity 
in connection with intraunion disputes. They will be here considered, 
followed by an examination of the provisions of the two federal enact- 
ments which are applicable to the problem—the National Labor Rela- 
tions Act* as amended, and the Labor-Management Reporting and Dis- 
closure Act of 1959,° which has revolutionized the law in this field. 


MANDAMUS, INJUNCTION, AND ACCOUNTING 


Historically, the writ of mandamus issued from a court of superior 
jurisdiction, directed to a private or municipal corporation or any of 
its officials, or to an inferior court, commanding the performance of a 
specified act of a public, official, or ministerial duty, or directing the 
restoration to the complainant of rights or privileges of which he has 
been illegally deprived.* It was not surprising that a member hoping 
to find some way to compel action by a union official would seek to 
utilize this ancient writ. However, certain real drawbacks stood in the 
way. First, mandamus would not ordinarily lie to regulate the inter- 
nal affairs of an unincorporated association since two natural persons 
are involved.” Second, issuance of the writ required the showing of a 
clear, legal right to the performance of a particular act; it would not 
command a discretionary act, nor would it issue where the law 
afforded any other remedy.* 

As early as 1888, a California court allowed the writ in a suit 
against a union after an expulsion from membership. The court re- 
fused to apply to an unincorporated association a standard any dif- 





4 61 Stat. 136 (1947), 29 U.S.C. § 141 (1958). 

5 73 Stat. 519 (1959), 29 U.S.C. § 401 (Supp. I, 1959). 
6 55 C.J.S. “Mandamus” § 1 (1948). 

7 State v. Miers, 49 S.D. 96, 206 N.W. 236 (1925). 

8 High, Extraordinary Legal Remedies 17 (3d ed. 1896). 
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ferent than “to incorporated bodies of the same character.”® Sub- 
sequently, a California court in one case issued a writ of mandamus 
commanding the union defendant to afford the plaintiff a full and fair 
hearing or to reinstate him,’® and in another case the court in a 
mandamus proceeding compelled an unincorporated labor union to 
allow members to inspect certain financial records of the association 
without even a requirement of exhaustion of internal remedies.” 
Other states frequently achieved the same result but instead of issuing 
a writ of mandamus (where the defendant was an incorporated asso- 
ciation), the court, in a suit in equity for an injunction, would simply 
direct reinstatement.'* 

Since the remedy at law was never adequate in this field, an 
equity court could issue an injunction where there was a showing of 
irreparable injury to the personal or property rights of the individual.’* 
Moreover, where a property right was involved, the court would fre- 
quently intervene even if internal remedies had not been exhausted." 
Courts have not hesitated to issue injunctions in connection with intra- 
union problems, whether they related to officers,’® elections,’® or 
funds.*” 

At the instance of a member, courts have been disposed to require 
an accounting of funds by union officials."* This relief has also been 
combined with an order compelling an election.’® Not infrequently 





® Otto v. Journeyman Tailors Union, 75 Cal. 308, 17 Pac. 217 (1888). 

10 Cason v. Glass Bottle Blowers Ass’n, 37 Cal. 2d 134, 231 P.2d 6 (1951). Writ of 
mandate issued directly ordering reinstatement in Dingwall v. Amalgamated Ass’n of 
St. Ry. Employees, 4 Cal. App. 565, 88 Pac. 597 (Ct. App. 1906). 

11 Mooney v. Local 284, Bartenders Union, 48 Cal. 2d 841, 313 P.2d 857 (1957). 

12 Burke v. Monumental Div., 286 Fed. 949 (D.C. Md. 1922); Holmes v. Brown, 
146 Ga. 402, 91 S.E. 408 (1917); Meurer v. Detroit Musicians’ Ass’n, 95 Mich. 451, 54 
N.W. 954 (1893); Jersey City Printing Co. v. Cassidy, 63 N.J. Eq. 759, 53 Atl. 230 
(1902) ; Simons v. Berry, 240 N.Y. 463, 148 N.E. 636 (1925). 

13 43 C.J.S. “Injunctions” § 16 (1945). 

14 Oil Workers Union v. Superior Court, 103 Cal. App. 2d 512, 230 P.2d 71 (Ct. 
App. 1951); Bell v. Sullivan, 183 Misc. 543, 49 N.Y.S.2d 388 (Sup. Ct. 1944); contra, 
Leahigh v. Beyer, 116 N.E.2d 458 (Ohio C.P. 1953); Local 104, Int’l Bhd. of Boiler- 
makers v. Int’l Bhd. of Boilermakers, 28 Wash. 2d 536, 183 P.2d 504 (1947). 

15 PDeMonbrun v. Sheet Metal Workers Ass’n, 140 Cal. App. 2d 546, 295 P.2d 881 
(Ct. App. 1956); Schrank v. Brown, 192 Misc. 80, 80 N.Y.S.2d 452 (Sup. Ct. 1948). 

16 Dusing v. Nuzzo, 177 Misc. 35, 29 N.Y.S.2d 882 (Sup. Ct. 1941); Sibilia v. 
Western Electric Employees Ass’n, 142 N.J. Eq. 77, 59 A.2d 251 (Ct. Err. & App. 1948); 
O'Neill v. Journeymen Plumbers Ass’n, 348 Pa. 531, 36 A.2d 325 (1944). 

17 DeMonbrun v. Sheet Metal Workers Ass’n, supra note 15. 

18 Bell v. Sullivan, supra note 14; Local 104, Int’l Bhd. of Boilermakers v. Int'l 
Bhd. of Boilermakers, supra note 14. 

19 O’Neill v. Journeymen Plumbers Ass’n, supra note 16. An excellent treatment of 
election problems is found in Summers, “Union Powers and Workers’ Rights,” 49 Mich. 
L. Rev. 805 (1951). 
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the court acted to protect a local union from seizure by its parent 
international.*® But whether by way of mandamus, or injunction, or 
accounting, courts have been a considerable facility for protecting 
the union member in a contest with his union and its officials. The 
cost of litigation has, however, undoubtedly been a serious practical 
impediment to legal recourse in many cases. 


RECEIVERS 


A judicial device which on infrequent occasions has been utilized 
by the courts in connection with internal union problems has been the 
receivership. This remedy, which is among the oldest known in the 
court of chancery,” consists of the appointment by the court of a 
person to manage and preserve the property during the pendency of 
suit.** The receiver can be appointed “where such action may be 
deemed necessary to preserve property of an organization . . . against 
fraudulent acts of persons entrusted with its property, or where there 
is no properly constituted governing body, or where internal dis- 
sension makes impossible the successful conduct of its affairs.”’** In 
such a situation the receiver is appointed only for the period the 
case is pending and only where it appears to the court that the assets 
of the organization will otherwise be wasted or diverted through fraud, 
mismanagement or dissension.”* 

Where the facts are such as to impel the placing of a local union 
under receivership, the court is not likely to require that all adminis- 
trative remedies shall have been exhausted as a prerequisite to such 
relief.2> Judges have recognized the right of unions generally to func- 
tion without interference by the courts.** But the courts, notwith- 
standing, act where the affairs of a local are “on the verge of complete 





20 Schrank v. Brown, supra note 15. Abuse of power by international officers ap- 
pears in a number of cases. Local 11, Int’l Ass’n of Bridgeworkers v. McKee, 114 
N.J. Eq. 555, 169 Atl. 351 (Ch. 1933); O’Neill v. Journeymen Plumbers Ass’n, supra 
note 16. 

21 75 C.J.S. “Receivers” § 4 (1952). 

22 Robinson v. Nick, 235 Mo. App. 461, 136 S.W.2d 374 (1940). 

23 Local 11, Int’l Ass’n of Bridgeworkers v. McKee, supra note 20, at 560, 169 
Atl. at 353. 

24 Robinson v. Nick, supra note 22. 

25 Local 11, Int’l Ass’n of Bridgeworkers v. McKee, supra note 20; Robinson v. 
Nick, supra note 22. 

26 “The authority of the officers of the aforesaid local in the conduct of its business 
affairs should be regarded as absolute when such officers act within the law. Questions of 
policy of management of the business affairs of said local should be left to the members 
of the local insofar as they do not contravene or violate the constitution and laws pro- 
vided for its government.” Local 11, Int’l Ass’n of Bridgeworkers v. McKee, supra note 
20, at 560, 169 Atl. at 353. 
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disruption” and receivership appears “to be the only solution of the 
problem confronting the court.”’ The receiver is not “expected to bring 
pressure to bear upon an employer for a closed shop, or to call 4 
strike, or to take his place in the picket line, for none of such things 
pertaining to the policies of the union and the personal activities of 
its members are any part of his function as a receiver.””’ It has been 
recognized that a court of equity cannot operate a labor union, and 
that the labor organization’s bargaining power is completely suspended 
during the time it is under the supervision of the courts.”* The re- 
ceiver’s “function as an officer of the court by which he is appointed, 
and from which he derives whatever power he possesses, is only to 
receive, manage, protect, and preserve the property committed to his 
possession, holding it during the pendency of the suit for the benefit of 
all parties concerned, and retaining possession, subject to the proper 
orders of the court, until such time as he may be finally discharged.””° 

Among the situations where receivers have been appointed have 
been the following: (1) where the officers have engaged in fraudulent 
and undemocratic practices;*° (2) where the local is in the process of 
dissolution;*’ (3) as an interim device in connection with securing an 
accounting of the funds,** or the holding of a new election,** or prop- 
erly ascertaining the results of a prior contested election;** or (4) as 
a security measure it may be sought by a judgment creditor.** Re- 
ceivership is a harsh remedy which the courts will utilize only in 
extreme cases.*® Under it, the union’s functioning as a democratic 
institution is completely suspended.*’ Control is taken from the officers, 
but rather than being lodged in the members, is placed in a court- 
appointed official.** Probably a typical reaction is that of Professor 





27 Robinson v. Nick, supra note 22 at 482, 136 S.W.2d at —. 

28 Mursener v. Forte, 186 Ore. 253, 205 P.2d 568 (1949). 

29 Robinson v. Nick, supra note 22, at 482, 136 S.W.2d at —. 

30 Collins v. Int'l Alliance of Theatrical Stage Employers and Moving Picture 
Machine Operators, 119 N.J. Eq. 230, 182 Atl. 37 (Ch. 1937); Mursener v. Forte, 
supra note 28. 

31 Kealy v. Faultener, ,18 Ohio Dec. 498 (C.P. 1907). 

32 Local 373 v. Int’l Ass’n of Bridgeworkers, 120 N.J. Eq. 220, 184 Atl. 531 (Ct. 
Err. & App. 1936). 

33 Collins v. Int’l Alliance of Theatrical Stage Employers and Moving Picture 
Machine Operators, supra note 30. 

34 Sibilia v. Western Electric Employees Ass’n, supra note 16. 

35 Dist. 21, UMW v. Bourland, 169 Ark. 796, 277 S.W. 548 (1925). 

36 Mursener v. Forte, supra note 28. For a case in which appointment of a receiver 
was denied, see Fitzgerald v. Abramson, 89 F. Supp. 504 (S.D. N.Y. 1950). 

387 See Note, 27 Ore. L. Rev. 248 (1948) ; Note, 46 Harv. L. Rev. 1037 (1933). 

38 Receivership has been called “the most drastic remedy and the most expensive 
luxury known to the realm of law.” Note, 42 Yale L.J. 1244, 1248 (1933). 
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Cox who calls it “intolerable for the Government to appoint outsiders 
to act as receivers [of a labor union].’”** British courts have long been 
precluded by statute from appointing receivers over labor unions, 
and there is a dearth of reported cases involving such receiverships. 

The great historical connection between labor law and receiver- 
ships is wholly unrelated to the appointment of receivers over labor 
unions, about which there is not even any discussion in encyclopedias 
and treatises.*° The origin of the labor injunction has been traced to 
the business receivership cases of the final quarter of the last century 
in which the courts, through receivers, took over the operation of some 
of the major railroads of the country.*' When workers struck against 
railroads, which were in receivership, they found themselves facing 
the summary power of federal judges to punish by contempt those who 
interfered in any way with the functioning of the court or its ap- 
pointed officials.** The courts in the modern union receivership cases 
have not shown the iron determination to prevent resistance to their 
action shown in the railroad receivership cases. An open defiance of 
a court order by electing officers and adopting a constitution in a local 
under receivership was in one case held not to constitute contempt.** 
Similarly a court voided an expulsion of an official who had been 
charged with circulating false and malicious statements in a circular 
protesting the appointment of a receiver.** 





39 Cox, “The Role of Law in Preserving Union Democracy,” 72 Harv. L. Rev. 609, 
634 (1959). 

40 A leading law encyclopedia, cites numerous actions and proceedings in which 
the receivership device is available, but there is no reference therein to labor unions. 
75 C.J.S. “Receivers” § 7 (1952). The same is true of a leading text on the subject. 
Clark, A Treatise on the Law and Practice of Receivers (3d ed. 1959). 

41 Nelles, “A Strike and Its Legal Consequences—An Examination of the Receiver- 
ship Precedent for the Labor Injunction,” 40 Yale L.J. 507 (1931). In 1877 President 
Scott of the Pennsylvania Railroad asserted: “The laws which give the Federal courts 
the summary process of injunction to restrain so comparatively trifling a wrong as 
infringement of a patent right certainly must have been intended or ought to give the 
United States authority to prevent a wrongdoing which not only destroys a particular 
road but also paralyzes the commerce of the country and wastes the national wealth.” 
Id. at 533. Concerning this, Nelles observed: “This, it is believed, was the first 
suggestion of the possibility of labor injunctions in the United States.” Jbid. 

42 Secor v. Toledo, P. & W. Ry., 21 Fed. Cas. 968, 971 (No. 12,605) (C.C.N.D. II. 
1877); King v. Ohio & M. Ry., 14 Fed. Cas. 539 (No. 7,800) (C.C. Ind. 1877). In 
another case the court refused to order the receiver to reinstate employees who had 
earlier gone on strike in protest against a wage reduction because “to do so would 
cause the removal of competent men who served the receiver under adversity.” Booth 
v. Brown, 62 Fed. 794 (C.C.N.D. Wash. 1894). 

43 Koukly v. Canavan, 154 Misc. 343, 277 N.Y. Supp. 28 (Sup. Ct. 1935); Koukly 
v. Weber, 154 Misc. 659, 277 N.Y. Supp. 39 (Sup. Ct. 1935). 

44 Schrank v. Brown, supra note 15. 
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Today both the railroad receivership cases and the few union 
receivership cases are quite remote from the practical problem of the 
control of union members over officers, elections, and finances. 


MOonlIToRS 


A recent variation of the receivership device has been the monitor- 
ship which grew out of the bitter controversy involving the Inter- 
national Brotherhood of Teamsters. This plethora of litigation had 
its origin in a suit filed in the district court for the District of Colum- 
bia on September 19, 1957, which sought an order preventing a con- 
vention of the International Brotherhood of Teamsters which was 
scheduled to commence eleven days thereafter.** On September 28, 
1959,—two days before the convention was to begin—a preliminary 
injunction was issued enjoining the Teamsters from conducting an 
election of officers at the convention. The same day the court of 
appeals stayed the effectiveness of the order, thus permitting the 
convention to proceed. Chief Justice Warren, in circuit, refused to 
interfere.** At the convention the union’s constitution was amended 
and James R. Hoffa was elected General President, his term of of- 
fice to commence December 1, 1957. On October 14, 1957, an 
amended complaint was filed, and on October 23, 1957, an order was 
issued enjoining any of the elected officers from assuming office. 
After another quick appeal and some minor modification of the 
temporary injunction by the court of appeals, the trial on the merits 
began. The plaintiffs adduced evidence from December 2, 1957, to 
January 16, 1958, with occasional interruptions including discussion 
by counsel of the possibilities of a disposition of the case by consent. 
A settlement was reached and on January 31, 1958, a consent decree 
was signed under the terms of which the officers-elect assumed office 
and a Board of Monitors, consisting of one nominee of the plaintiffs, 
one of the defendant-Teamsters, and a mutually selected chairman, 
was appointed to supervise the union’s operations. The contest that 
subsequently ensued among the Monitors themselves, as well as the 
present stalemated situation, are well known, and the details are not 
here important. 

Two significant differences between the monitorship and the re- 





45 These facts concerning the Teamster-Monitor Litigation are taken from a 
mimeographed study by one of the attorneys for the Teamsters Union, Raymond W. 
Bergan. 

46 Cunningham v. English, 78 Sup. Ct. 3 (1957). The Chief Justice said: “To en- 
join the election of officers of an international union of 891 locals and 1,500,000 members 
during the course of its convention proceedings, on allegations of conspiracy supported 
by the affidavits here, without testimony having been taken, would indeed be drastic 


action.” 
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ceivership are apparent: First, the monitorship is consensual while 
the receivership may be imposed over the opposition of one or more of 
the parties; second, the monitorship is tripartite by nature, while the 
receivership is ordinarily a single individual independent of the litigants. 
The requirement of consent makes it unlikely that monitorships will 
be used in most intraunion situations requiring reform; any tri- 
partite body has discernible weaknesses in a major power struggle, 
such as has been involved in the Teamster-Monitor Litigation. It is 
interesting to note that a monitorship has since been established in 
Puerto Rico in a case growing out of alleged violation of the Labor- 
Management Reporting and Disclosure Act, where the consensual 
aspect of monitorship was retained, but only a single monitor ap- 
pointed.*” 
PROPOSED LEGISLATION 


Fears generated in certain parts of the labor movement by the 
Teamster-Monitor Litigation resulted in the introduction in the 86th 
Congress of a bill to amend the Norris-La Guardia Act to prohibit 
federal courts from having “jurisdiction to issue or continue in effect 
any judicial order appointing a receiver, trustee, master, monitor, or 
administrator . . . to manage or administer, or supervise the manage- 
ment or administration, of the affairs of any labor organization. . . .”’** 
On behalf of the bill, Representative Roosevelt stated that he had 
introduced it at the request of the National Maritime Union and the 
Flight Engineers International Association, both AFL-CIO affiliates, 
because he had “carefully looked into the matter and reached the con- 
clusion that such legislation-reflects the very sound principle that the 
operation of labor unions should remain in the hands of the member- 
ship. .. .”*° President Meany of the AFL-CIO voiced firm opposition 
to the bill since its purpose was “to free the officers of the Inter- 
national Brotherhood of Teamsters from the supervision now exer- 
cised by the United States District Court for the District of Columbia 
through a Board of Monitors appointed by it.’’® This “must neces- 
sarily tend to impair the independence of the federal judiciary,” Mr. 
Meany stated, because Congress would be thus intervening “for the 
purpose of affecting the outcome of a particular pending case.”*' 





47 Marin v. UDEM de Puerto Rico, 46 L.R.R.M. 2744 (D.C. Puerto Rico 1960). 
48 H.R. 11958, 86th Cong., 2d Sess. A proviso adds: “That nothing contained herein 
shall be construed to prevent the appointment of a receiver for the sole purpose of pre- 
serving the funds, property, or assets of a labor organization pending the conduct of 
an election of officers or vote upon the removal of officers pursuant to the [Landrum- 
Griffin Act].” 
49 106 Cong. Rec. 8185 (daily ed. April 27, 1960). 
50 Letter from George Meany to Rep. Edwin E. Willis, May 17, 1960. 
51 [bid. 
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Aside from this, however, Mr. Meany observed that he knew of no 
evidence that the federal courts had abused their powers to appoint 
receivers or monitors, and he thought that during ‘“‘a schism situation,” 
it was a necessary power for the courts to have, “to prevent one group 
of members from unilaterally possessing itself of assets claimed by a 
rival group.””* The bill died in a subcommittee of the House Judiciary 
Committee. 










































NATIONAL LABOR RELATIONS BOARD REMEDIES 


While the Landrum-Griffin Act’ primarily creates and protects 
rights and remedies for union members affecting their status and 
privileges within their unions, apart from their employee status, the 
Taft-Hartley Act” essentially creates and protects rights which are 
based upon employment relationship and collective bargaining and not 
upon internal incidents of union membership.*® Under the National 
Labor Relations Act [NLRA], protection is afforded to employees 
who seek either to join or not to join unions, but the internal relation- 
ship between member and union generally is not subject to regula- 
tion by the National Labor Relations Board [NLRB]. As long as 
the member’s job status is not affected, the union’s power with 
respect to its members is not regulated, absent any coercion or in- 
timidation. Section 8(b)(1)(A) expressly preserves from regulation 
the union’s right to prescribe its own rules for the acquisition or 
retention of membership. This exemption is qualified only to the 
extent that where membership in the union is required as a condition 
of employment, the initiation fees required may not be “excessive r 
or discriminatory” and dues must be uniform. 

Prior to the Landrum-Griffin amendments, the NLRA denied 
access to NLRB processes to unions unless they filed with the Secre- 
tary of Labor their constitutions and bylaws and detailed information 
regarding their internal procedures, as well as a financial statement 
which was also required to be made available to the members of the 





52 Ibid. For a contrary view, see Pressman, “Appointment of Receivers for Labor 
Unions,” 42 Yale L.J. 1244 (1933). 

53 Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 519 (1959), 
29 U.S.C. § 401 (Supp. I, 1959). 

54 National Labor Relations Act, as amended, 61 Stat. 136 (1947), 29 U.S.C. § 141 
(1958). 

55 Some overlapping is probably inevitable. See Johnson v. Local 58, Int’l Bhd. 
of Electrical Workers, 181 F. Supp. 734 (E.D. Mich. 1960), holding that the right 
of assembly, which is protected by § 101(a)(2) of Landrum-Griffin, may be invoked 
against union officials’ threats of job discrimination against members of the local union 
who met to seek a separate charter for their group. 
56 UAW v. Hinz, 218 F.2d 664 (6th Cir. 1955). 











1961] MEMBERS’ CONTROL 107 


union; also the officers of the union first had to file non-communist 
affidavits with the NLRB. These requirements, however, created no 
corresponding rights for members to compel unions to furnish financial 
statements or to compel them to comply with the reporting and affi- 
davit requirements of the act.° No machinery existed under that law 
by which an employee could compel compliance with the filing or 
affidavit requirements by a union which was willing to do without the 
NLRB’s services.** The act makes no reference to internal union elec- 
tions, nor does it furnish union members with any remedies before 
the NLRB whereby they can exercise control over their officers.*® 
The NLRB exercised no direct control over union funds or financial 
malpractices of union officials. Some deterrent against abuse of power 
by union officers probably results from the availability of the NLRB’s 
election procedures for decertification or for a change of bargaining 
representatives.” The availability of the latter alternative has, however, 
been substantially reduced by the existence of “no-raiding agree- 
ments” among many unions precluding any interference with the 
representation rights enjoyed by any signatory to such pact, and by 
the NLRB’s application of the contract bar doctrine.® 





57 See Bennett v. Lodge 992, Bhd. of Ry. & Steamship Clerks, 159 F. Supp. 93 
(D.C. Mass. 1958). 

58 The Taft-Hartley reporting and affidavit requirements were repealed by the 
Landrum-Griffin Act. 73 Stat. 524 (1959), 29 U.S.C. §§ 431 (d) and (e) (Supp. I, 1959). 

59 Union members and non-members alike have a right under the act to equal 
representation, but as a practical matter it is a right which is hardly enforceable before 
the NLRB itself except through the drastic remedies of decertification or change of 
bargaining representatives. See Cox, “The Duty of Fair Representation,” 2 Vill. L. Rev. 
151, 172-75 (1957), suggesting that breach of the duty of fair representation should be 
treated by the NLRB as an unfair labor practice, as was held in Holman v. Industrial 
Stamping and Mfg. Co., 142 F. Supp. 215, 218-19 (E.D. Mich. 1946). See also, Welling- 
ton, “Union Democracy and Fair Representation: Federal Responsibility in a Federal 
System,” 67 Yale L.J. 1327, 1333-43 (1958). 

60 The transfer of one union’s funds to another with consequent unavailability of 
sick and death benefits to the adherents of the first union was held to invalidate the 
results of an NLRB election in which the second union obtained a majority. Kearney 
& Trecker Corp. v. NLRB, 210 F.2d 852 (7th Cir. 1954), denying enforcement to 101 
N.L.R.B. 1577 (1952). 

61 Despite the considerable evidence developed by the McClellan Committee of 
financial irregularities by certain officials of the International Brotherhood of Teamsters, 
and the fact of the Teamster expulsion from the AFL-CIO on grounds of corruption, 
the Board refused to apply the “schism” doctrine to cases involving membership efforts 
to disaffiliate from the Teamsters Union during the term of an existing collective bar- 
gaining agreement, on the ground that no union had been chartered by the AFL-CIO 
to cover the Teamster jurisdiction. B & B Beer Distributing Company, Inc., 124 N.L.R.B. 
1420 (1959); cf., Hershey Chocolate Corp., 121 N.L.R.B. 901 (1958). 
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UNIoN MemsBeErs’ CONTROL OvER OFFICERS, ELECTIONS, AND 
FINANCES UNDER LANDRUM-GRIFFIN 


The Labor-Management Reporting and Disclosure Act of 1959® 
provides a double-barrelled weapon to enforce sound financial practice 
and internal democratic procedures. The union member in some in- 
stances is provided with relatively easy access to the federal courts to 
enforce his rights and in some instances he may also call upon the 
formidable resources of the federal government, which in turn is 
armed with broad investigatory powers and criminal sanctions. Un- 
fortunately, the new statute is unable to counteract the apathy and 
indifference on the part of individual members and to infuse a desire 
to participate, which is a necessary element—and probably the most 
important one—in achieving the desired objective. 


Title I* of the Landrum-Griffin Act codifies the basic rights of 
individual members and places some basic limitations upon the power 
of unions and their officers. Section 101(a)(1) guarantees equal rights 
for all members with respect to the nominations of candidates, voting 
in elections or referenda, attendance at meetings and participation in 
deliberations, subject to reasonable rules in the union’s constitution 
and bylaws. It is significant that the new act does nothing to remove 
the barriers of racial or other forms of discrimination against obtain- 
ing membership in unions, so that there remains unremedied the 
problem of employees who cannot join and participate in the affairs 
of the unions which act as their statutory representatives.** The good 
faith of the sponsors of the new act will remain in doubt so long as 
the law remains so glaringly lacking in the area of basic civil rights.® 





62 73 Stat. 519 (1959), 29 U.S.C. § 401 (Supp. I, 1959). 

63 73 Stat. 522-23 (1959), 29 U.S.C. §§ 411-15 (Supp. I, 1959). 

64 “The right to participate is not fully protected, however, as long as employees 
in the bargaining unit are arbitrarily excluded from membership. Although unions have 
made much progress in removing color bars from their constitutions, a number still 
refuse to admit Negroes. The state courts, with one exception, have refused to grant 
any person admission to the union. The ACLU believes that a complete bill of rights 
must include the right of a worker to join the union which acts as his representa- 
tive. . . .’ From Statement of the American Civil Liberties Union on Proposed Legislation 
to Protect Internal Rights of Union Members, S. 1555, H.R. 4473, H.R. 3028 and H.R. 
7265, 86th Cong., Ist Sess. (1959), submitted to House Education and Labor Commit- 
tee, June 16, 1959. 

65 On August 12, 1959, Rep. Powell of New York offered an amendment to H.R. 
8400, 86th Cong., Ist Sess. (1959), to prohibit discrimination by a collective bargaining 
representative with respect to admission or retention of membership or in the representa- 
tion of employees, on grounds of race, religion, color, sex or national origin. Rep. 
Powell said, in part, “How ridiculous it is for any human being, from whatever section 
of this country they may come, to speak of a bill of rights in connection with any 
legislation whatsoever, and exclude from that bill of rights any mention of civil rights. 
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Unquestionably the statute will, however, afford protection against 
discriminatory treatment for those who are already members, en- 
forceable by an action in the federal district courts. 

Section 101(a)(2)® safeguards the rights of members to meet 
and assemble, express views and arguments, including their views 
on candidates and union business at meetings. Section 101(a)(3)® 
establishes the requirement of a majority vote by secret ballot at a 
meeting held upon due notice, or in a referendum by secret ballot be- 
fore a union can increase local union dues and initiation fees or levy 
assessments. For international unions, the requirement is either a 
majority vote of delegates at a regular convention, or at a special 
convention held on at least thirty days written notice; or by a ma- 
jority vote of all members voting in a secret ballot referendum; or, 
where authorized by the union constitution, by action of the executive 
board of the union, in which case it can be effective only until the 
union’s next regular convention. 

The provisions which permit unions to place restrictions upon 
the guaranteed rights contained in sections 101(a)(1) and (2) by 
“reasonable rules” in the union constitution, will of course focus great 
attention upon the restrictions of member rights and privileges con- 
tained in union constitutions. Since it appears that only the restrictions 
contained in union constitutions and bylaws can act as a limitation 
upon the statutory rights, it will become increasingly necessary for 
unions to codify in their constitutions the restrictions they seek to 
impose upon members, and where such constitutional restrictions al- 
ready exist, there will unquestionably be careful scrutiny and elimina- 
tion of provisions which are manifestly unreasonable. As to just what 
is “reasonable,” we may anticipate that there will before long develop 
a considerable body of case law.” In this connection, it is clear that 
the safeguards against union disciplinary action contained in section 
101(a)(5)," which require service of specified written charges, a 





To do that is nothing but outright hypocrisy and deception of the lowest type. . . .” The 
Powell amendment was defeated by a vote of 215 to 160 in the House. Labor-Manage- 
ment Reporting and Disclosure Act of 1959, 73 Stat. 520 (1959), 29 U.S.C. § 402(0) 
(Supp. I, 1959). 

66 73 Stat. 522, 523 (1959), 29 U.S.C. §§ 411(a) (1) and (2), 412 (Supp. I, 1959). 

67 73 Stat. 522 (1959), 29 U.S.C. § 411(a)(2) (Supp. I, 1959). 

68 73 Stat. 522 (1959), 29 U.S.C. § 411(a)(3) (Supp. I, 1959). 

69 73 Stat. 522 (1959), 29 U.S.C. §§ 411(a) (1) and (2) (Supp. I, 1959). 

70 It has been suggested that existing state law will have continuing vitality in 
this area because of the limited federal experience in internal union disputes and because 
of the overlapping jurisdiction created under the Landrum-Griffin Act. Summers, “The 
Law of Union Discipline: What the Courts Do in Fact,” 70 Yale L.J. 175, 176-77 
(1960). 

71 73 Stat. 522 (1959), 29 U.S.C. § 411(a) (5) (Supp. I, 1959). 
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reasonable period for the accused to prepare his defense, and a full 
and fair hearing, give further importance to unions’ constitutional 
language. It seems unlikely that a court will sustain disciplinary action 
against a member unless his conduct is in violation of requirements 
which are reasonable and which are actually contained or may be 
reasonably inferred from language in the written constitution of a 
union, and that conduct which is not expressly prohibited by the con- 
stitution will not be permitted to sustain disciplinary action.” Since 
under section 101(b),"* any provisions of union constitutions are de- 
clared void if inconsistent with section 101, there will be some in- 
teresting problems in drafting and interpreting disciplinary provisions 
for union constitutions. Section 101(a)(4)%* protects the rights of 
members to institute proceedings in courts of law or before adminis- 
trative agencies without interference by their unions, subject to the 
requirement presumably if contained in the union constitution that 
internal union remedies be first exhausted.** A member may not be 
required to exhaust internal procedures that extend beyond four 
months before filing such suit or proceedings.”* The right of members 
to appear as witnesses in legislative, judicial or administrative pro- 
ceedings, or to petition legislatures or to communicate with legislators 
is protected.** The same section forbids direct or indirect encourage- 
ment or financing by employers of such activity. It will be interesting 
to observe whether this latter restriction will have any effect on 
pressures exerted upon various legislative bodies wherein employer 
groups have solicited and encouraged employee participation, as in 
mass letter writing or telegraphing campaigns. 

The rights contained in section 101 are enforceable in the federal 
district courts by appropriate remedy including injunctions.”* In ad- 





72 See discussion in Hickey, “The Bill of Rights of Union Members,” 48 Geo L.J. 
226, 250-56 (1959). 

73 73 Stat. 522 (1959), 29 U.S.C. § 411(b) (Supp. I, 1959). 

74 73 Stat. 522 (1959), 29 U.S.C. § 411(a) (4) (Supp. I, 1959). 

75 An interesting theory is advanced in Powell, “The Bill of Rights—Its Impact 
Upon Employers,” 48 Geo. L.J. 270 (1959), regarding this provision. Referring to the 
well-established rule in the ‘courts that the grievance-arbitration machinery is an em- 
ployee’s exclusive avenue of relief for violations of labor agreements (absent unfair 
dealing by the bargaining agent) Powell suggests that § 101(a)(4) may change the 
rule. Since a union is forbidden by the statute to restrict a member’s right to sue, it 
may not lawfully enter into a collective bargaining agreement with an employer which 
would have the same effect. It is doubtful whether the courts will adopt this ingenious 
theory, since it would seem contrary to the congressional intent not to interfere with 
collective bargaining rights of unions in the new act. 

76 73 Stat. 522 (1959), 29 U.S.C. § 411(a)(4) (Supp. I, 1959). 

77 Ibid. 

78 73 Stat. 523 (1959), 29 U.S.C. § 412 (Supp. I, 1959). 
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dition, existing state, federal and administrative remedies, and remedies 
under any union constitution, are expressly preserved by section 103.” 
Section 104 is the one section which confers a right upon persons be- 
cause of their employee status rather than to union members as such. 
This is the right to receive or inspect collective bargaining agreements. 
Unlike the other rights under title I, this right is enforceable only by 
the Secretary of Labor by suit in the federal courts, under section 210 
of the act.*” 


Violations of title I of the act are expressly exempted from the 
Secretary of Labor’s exceedingly broad investigatory powers con- 
ferred by section 601 of the act.*' However, since section 609** pro- 
hibits unions and their officers and representatives from disciplining 
members for exercising amy right under the act, and since the coverage 
of section 601 includes matters arising under section 609, it would 
seem that the Secretary in actuality would have full investigatory 
power over most violations of the Bill of Rights if there is disciplinary 
action against a member. Section 610°* of the act makes it a crime to 
use or threaten the use of force or violence or to coerce or interfere 
with a member’s utilization of rights under any provision of the act. 


ELECTION RIGHTS AND REMEDIES 


The regulation of union elections under Landrum-Griffin is so 
scattered throughout the statute as almost to warrant a recodification. 

(a) Title I, sections 101(a)(1) and (2)** guarantees members the 
right to nominate candidates, to vote, and to express their opinions of 
candidates. These rights aré enforceable under section 102° by civil 
suit in the federal court, and against violence and threats by criminal 
prosecution under section 610.*° 

(b) Title III,*’ dealing generally with the regulation of trustee- 
ships, forbids the counting of the votes from a union under trustee- 
ship, unless its delegates are elected by secret ballot in an election in 
which all good standing members of the union under trusteeship were 
eligible to participate. Wilful violations of this provision are made a 





79 73 Stat. 523 (1959), 29 U.S.C. § 413 (Supp. I, 1959). 

80 73 Stat. 523 (1959), 29 U.S.C. § 414 (Supp. I, 1959); 73 Stat. 529 (1959), 29 
U.S.C. § 440 (Supp. I, 1959). 

81 73 Stat. 539 (1959), 29 U.S.C. § 521 (Supp. I, 1959). 

82 73 Stat. 541 (1959), 29 U.S.C. § 529 (Supp. I, 1959). 

83 73 Stat. 541 (1959), 29 U.S.C. § 530 (Supp. I. 1959). 

84 73 Stat. 522 (1959), 29 U.S.C. §§ 411(a) and (b) (Supp. I, 1959). 

85 73 Stat. 523 (1959), 29 U.S.C. § 412 (Supp. I, 1959). 

86 73 Stat. 541 (1959), 29 U.S.C. § 530 (Supp. I, 1959). 

87 73 Stat. 530-32 (1959), 29 U.S.C. §§ 461-66 (Supp. I, 1959). 
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crime under section 303(b).°* The criminal sanctions of section 610 
would also be applicable here.*® 

(c) Title IV” is entirely devoted to the regulation of union elec- 
tions. It makes mandatory the holding of elections at least every five 
years for international officers, every four years for officers of inter- 
mediate bodies, and every three years for local officers. International 
officers must be elected either by secret ballot among the members in 
good standing, or in convention by delegates elected by secret ballot. 
Similar provisions apply to elections of officers in intermediate bodies. 
Local officers must be elected by secret ballot among the members in 
good standing.*’ In any election of union officers, a candidate has the 
right to have his literature distributed by the union to the members 
at his expense, by mail or otherwise, and the union is required to 
refrain from discrimination among the candidates in making available 
lists of the members and in the distribution of literature. The two 
foregoing rights are enforceable in the federal courts.** Where there 
is a union security contract in effect, any candidate has the right to 
inspect a membership list within thirty days before the election, and he 
is entitled to an observer at the polls and counting of ballots.®* This 
title establishes safeguards for adequate notice of secret ballot elec- 
tions, and to protect against disfranchisement of members because of 
delay in the receipt of checked-off dues.** Unions are prohibited from 
using union funds in any election, and employers are forbidden to 
contribute funds to promote a union candidate.*° Union constitutional 
provisions regarding election procedures, so far as they are not incon- 
sistent with the act, are given the force of law and must be followed in 
elections under title IV.*° 

A member who is aggrieved by a violation of title IV, including 
the valid election provisions of his union constitution, is required first 
to exhaust his remedies under the union constitution. If within three 
months after initiating his grievance with the union he has still not 
obtained a final decision, he may then within one month file a com- 
plaint with the Secretary of Labor.*’ Within sixty days thereafter, 
if he finds probable cause to believe there is a violation, the Secretary 





88 73 Stat. 531 (1959), 29 U.S.C. § 463(b) (Supp. I, 1959). 

89 73 Stat. 541 (1959), 29 U.S.C. § 530 (Supp. I, 1959). 

90 73 Stat. 532-34 (1959), 29 U.S.C. $§ 481-83 (Supp. I, 1959). 

91 73 Stat. 532 (1959), 29 U.S.C. § 481 (Supp. I, 1959). 

92 73 Stat. 532 (1959), 29 U.S.C. § 481(c) (Supp. I, 1959). 

93 Jbid. 

94 73 Stat. 532 (1959), 29 U.S.C. § 481(e) (Supp. I, 1959). 

95 73 Stat. 532 (1959), 29 U.S.C. § 481(g) (Supp. I, 1959). 

96 73 Stat. 532 (1959), 29 U.S.C. §§ 481(e), (f), 482(a), (c) (Supp. I, 1959). 
97 73 Stat. 532 (1959), 29 U.S.C. § 482(a) (Supp. I, 1959). 
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may file suit against the labor organization in the federal district 
court.** Pending the decision of the court, the election is presumed 
valid and the elected officers may continue to function.*® The court 
may direct an election, if one has not been held within the period re- 
quired by section 401, or direct a new election if there have been 
violations of section 401 that may have affected the outcome of the 
election. The court is empowered to order an election under the Secre- 
tary’s supervision." While the court’s orders are appealable, an 
order directing an election may not be stayed pending an appeal.’ 
Where union constitutions fail to provide an adequate procedure to 
remove an officer for misconduct, the Secretary may, after an adminis- 
trative hearing held in accordance with the Administrative Procedure 
Act, direct an election by secret ballot among the members to remove 
such officer. The Secretary is authorized to promulgate rules and 
regulations to determine the adequacy of union removal procedures 
applicable to officers guilty of misconduct.’ 

In any investigation of violations of title IV, the Secretary is 
empowered to make use of investigatory powers provided in section 
601,'°* which are probably as broad as any that exist under the law 
today. 

(d) Title V makes it a crime for any person, who has been con- 
victed or served part of a prison term for specified crimes, or who has 
been a member of the Communist Party within the preceding five 
years, to serve as a union officer.’°° It appears that under the language 
of section 504(a) it is also a criminal violation for any labor organiza- 
tion or officer knowingly to- permit any person to hold a union office 
if such person is disqualified under the foregoing provision.’ 

Members who complain of breaches of their rights under the 
election provisions of the law remain free before the election to use 
any existing state court remedies,’ but the procedures under the act 
are made exclusive after the election has been conducted.’” 





98 73 Stat. 534 (1959), 29 U.S.C. § 482(b) (Supp. I, 1959). 

99 73 Stat. 534 (1959), 29 U.S.C. § 482(a) (Supp. I, 1959). 

100 73 Stat. 534 (1959), 29 U.S.C. § 482(c) (Supp. I, 1959). 

101 73 Stat. 534 (1959), 29 U.S.C. § 482(d) (Supp. I, 1959). 

102 73 Stat. 533 (1959), 29 U.S.C. § 481(h) (Supp. I, 1959). 

103 73 Stat. 533 (1959), 29 U.S.C. § 481(i) (Supp. I, 1959). 

104 73 Stat. 539 (1959), 29 U.S.C. § 521 (Supp. I, 1959). 

105 73 Stat. 536 (1959), 29 U.S.C. § 504 (Supp. I, 1959). 

106 73 Stat. 536 (1959), 29 U.S.C. § 504(a) (Supp. I, 1959). 

107 73 Stat. 534 (1959), 29 U.S.C. § 483 (Supp. I, 1959). See also discussion of some 
problems of jurisdictional confusion, in Daniels, “Union Elections and The Landrum- 
Griffin Act,” Thirteenth Annual Conference on Labor 317, 328-31 (1960), which also 
discusses the few court decisions since passage of the act. 

108 73 Stat. 534 (1959), 29 U.S.C. § 483 (Supp. I, 1959). 
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UNION FINANCES AND RIGHTS OF MEMBERS 


Several separate titles of the Landrum-Griffin Act’’® include pro- 
visions which bear upon the handling of union finances. Section 101 
(a)(3) of title I''° substantially restricts the power of unions to in- 
crease dues and to levy assessments. In title II, section 201(b)™" 
imposes the obligation upon unions to file annually detailed financial 
reports, and the same title requires the union to make the same finan- 
cial data available to the members. The right of members to examine 
union books “for just cause” is enforceable by suit in either the 
federal district courts or in state courts, with provision for an allow- 
ance of reasonable attorney fees in such suit.’’* Reports are also re- 
quired from union officers or employees if they, their spouses or 
minor children hold an interest in the union, receive income or mone- 
tary benefit from the union or engage in certain specified conflict-of- 
interest transactions.''* Generally speaking, these transactions may be 
either (1) with an employer whose employees the union represents or 
seeks to represent; (2) with any business which deals with such an 
employer; (3) with any business which buys from, or sells or leases 
to the union, or (4) with labor relations consultants of an employer.'"* 
Where no such transactions have occurred, a negative report is not 
required.''® Reports filed under this title are public,’® and the Secre- 
tary of Labor may publish any reports or data so filed,’’’ or make 
them available for examination,'’* or furnish copies at cost to any 
persons except that copies may be furnished upon request and without 
cost to the governor of any state.'’® Unions and individuals filing re- 
ports are required to preserve for five years the documents upon which 
the reports are based.'*® Under this title, heavy criminal penalties may 
be imposed for wilful violation, including false reporting or withholding 
of required information, or the making of false entries or concealment 
or destruction of records which are required to be kept.’*’ The Secre- 





109 Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 519 (1959), 
29 U.S.C. § 401 (Supp. I, 1959). 

110 73 Stat. 522 (1959), 29 U.S.C. § 411(a) (3) (Supp. I, 1959). 

111 73 Stat. 524 (1959), 29 U.S.C. § 431(b) (Supp. I, 1959). 

112 73 Stat. 524 (1959), 29 U.S.C. § 431(c) (Supp. I, 1959). 

113 73 Stat. 525 (1959), 29 U.S.C. $$ 432(a) (1-5) (Supp. I, 1959). 

114 73 Stat. 526 (1959), 29 U.S.C. § 432(a) (6) (Supp. I, 1959). 

115 73 Stat. 526 (1959), 29 U.S.C. § 432(c) (Supp. I, 1959). 

116 73 Stat. 528 (1959), 29 U.S.C. § 435(a) (Supp. I, 1959). 

117 bid. 

118 73 Stat. 528 (1959), 29 U.S.C. § 435(b) (Supp. I, 1959). 

119 73 Stat. 528 (1959), 29 U.S.C. § 435(c) (Supp. I, 1959). 

120 73 Stat. 529 (1959), 29 U.S.C. § 436 (Supp. I, 1959). 

121 73 Stat. 529 (1959), 29 U.S.C. § 439 (Supp. I, 1959). 
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tary of Labor is also empowered to bring a civil action in the federal 
courts for relief, including injunctions, against violations or threatened 
violations of this title.’** 

Title III'** of the act regulates the financial dealings of unions 
under trusteeship. The financial reports required under title II, in- 
cluding those for the organization as well as for officers and employees 
are required of the trustees as well.’** Criminal penalties for violation 
of these reporting provisions are provided,’*’ and authority is granted 
to the Secretary of Labor to proceed civilly in the federal courts for 
relief against violations, actual or threatened.’** Labor organizations 
are expressly authorized to impose trusteeships upon subordinate 
bodies in accordance with their constitutions for the purpose of cor- 
recting corruption or financial malpractice,'*’ but when a trusteeship 
is imposed, the parent organization is forbidden to take anything more 
from the local than the normal per capita tax and assessments.'** The 
parent organization is authorized, however, to distribute the assets of 
the organization under trusteeship in accordance with the union con- 
stitution in the event of a bona fide dissolution of the subordinate 
body.'*® Violation of these provisions is separately punishable as a 
crime.’*° This title authorizes suits by either the subordinate union, 
or by any member, or by the Secretary of Labor in the federal district 
courts’! for relief, including injunction against trusteeship improperly 
imposed or operated. All other existing remedies at law or in equity 
are expressly preserved.’*? Members or subordinate labor organiza- 
tions are given the option of filing a written complaint with the Secre- 
tary in such cases, and in the event he finds probable cause to believe 
there is a violation and files suit under section 304(a), he is required 
to withhold the identity of the complainant,'** and the jurisdiction of 
the district court over the trusteeship becomes exclusive and its final 
judgment is res judicata.’** 





122 73 Stat. 530 (1959), 29 U.S.C. § 440 (Supp. I, 1959). 

123 73 Stat. 530-32 (1959), 29 U.S.C. $§ 461-66 (Supp. I, 1959). 

124 73 Stat. 530 (1959), 29 U.S.C. §§ 461(a) and (b) (Supp. I, 1959). 

125 73 Stat. 530 (1959), 29 U.S.C. §§ 461(b), (c), (d) and (e) (Supp. I, 1959). 

126 73 Stat. 530 (1959), 29 U.S.C. § 461(b) (Supp. I, 1959); 73 Stat. 530 (1959), 
29 U.S.C. § 440 (Supp. I, 1959). 

127 73 Stat. 531 (1959), 29 U.S.C. § 462 (Supp. I, 1959). 

128 73 Stat. 531 (1959), 29 U.S.C. § 463(a) (Supp. I, 1959). 

129 Jbid. 

130 73 Stat. 531 (1959), 29 U.S.C. § 463(b) (Supp. I, 1959). 

131 73 Stat. 531 (1959), 29 U.S.C. § 464(a) (Supp. I, 1959). 

132 73 Stat. 532 (1959), 29 U.S.C. § 466 (Supp. I, 1959). 
133 73 Stat. 531 (1959), 29 U.S.C. § 464(a) (Supp. I, 1959). 
134 73 Stat. 532 (1959), 29 U.S.C. § 466 (Supp. I, 1959). 
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Title IV’* of the act, which regulates union elections, also con- 
tains important limitations upon the use of union funds. The use of 
funds of the union received from dues, assessments or similar levy to 
promote a candidate for union office is prohibited.*** Where a distribu- 
tion of literature of any union candidate is made by the union, it 
seems clear that the union is obligated to require the candidate to 
reimburse the union for the reasonable expense of such distribution, 
and that it is required to treat all candidates equally with regard to 
the expense of such distribution.’*’ In the event of a violation of the 
foregoing, the broad power of the Secretary of Labor to investigate 
is included under sections 601(a) and (b) of the act.’** Where a 
violation of these provisions also violates the union constitution, mem- 
bers may continue to enforce the constitutional provisions by any 
existing remedies.’*® It is likely that a use of union funds to support 
a candidate for union office would be held to violate the provisions of 
title V'*° and the remedies therein contained would be available. 

Title V'*' is the major section of the new act for the regulation 
of financial affairs of labor organizations. Declaring that union officials 
occupy “positions of trust” in relation to the union and the members, 
the act imposes upon them the duty to manage, invest and expend 
union funds and property in accordance with the constitution of the 
union and resolutions of its governing body, and to do the same solely 
for the benefit of the union and the members. Union officers are for- 
bidden to deal adversely with the union or on behalf of any adverse 
party. They are forbidden to hold or acquire a conflicting interest, and 
they are required to account to the union for any profit received out 
of any transaction with the union conducted by them or under their 
direction.'*? Officers may not be exempted from liability for breach 
of these fiduciary duties by any exculpatory provision of the union 
constitution or by an exculpatory resolution of the governing body of 
the union.*** 

Where a violation of fiduciary duty is alleged and the union or 
its officers fail to sue for appropriate relief, after being requested to 
do so by any member, such member is authorized by the act to in- 
stitute an action for the benefit of the union in the federal courts or in 





135 73 Stat. 532-34 (1959), 29 U.S.C. § 481-83 (Supp. I, 1959). 

136 73 Stat. 533 (1959), 29 U.S.C. § 481(g) (Supp. I, 1959). 

137 73 Stat. 532 (1959), 29 U.S.C. §§ 481(c) and (g) (Supp. I, 1959). 
138 bid. 

139 73 Stat. 534 (1959), 29 U.S.C. § 483 (Supp. I, 1959). 

140 73 Stat. 535 (1959), 29 U.S.C. § 501 (Supp. I, 1959). 

141 Jbid. 

142 73 Stat. 535 (1959), 29 U.S.C. § 501 (Supp. I, 1959). 

143 [bid. 
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a state court, to recover damages, or for an accounting or other relief. 
Prior to the filing of such action, leave of the court must be obtained 
upon verified application, which may be made ex parte. In such action, 
if successful, the court may allow out of the recovery, attorney fees 


and necessary expenses.*** 


Union officers, employees, trustees, and employees of trusts (in 
which unions have an interest), who handle funds or property of the 
trust, are required to be bonded by a corporate surety who is au- 
thorized by the Secretary of the Treasury as an acceptable surety on 
federal bonds, and the bond may not be placed through any agent, 
broker or surety company in which any union or union representative 
has an interest.’*° No union officer or employee may borrow a total 
of more than $2000 from a union.’*® No union or employer may pay 
directly or indirectly the fine of any officer or employee convicted of 
any wilful violation of the act.’*? Heavy criminal penalties are imposed 
for embezzlement, theft or wilful conversion of union funds or prop- 
erty by a union officer or employee,’** for violation of the bonding 
requirement,'*® for making a loan in a prohibited amount’ or for pay- 
ment by a union or employer of a fine levied against an officer or 
employee for violation of the act.*™ 

Title V'** also amends section 302 of the Labor-Management 
Relations Act by prohibiting employers, employer associations, or 
consultants from making gifts or loans to unions or union officers who 
represent or seek to represent their employees; and unions and their 
officers are forbidden to accept such gifts or loans.*** The prohibition 
extends to gifts or loans to employees or employee committees, where 
it is intended to cause the employees or committees to influence other 
employees in the exercise of their rights to join unions or bargain col- 
lectively; the prohibition further applies to gifts or loans to unions or 
union officials intended to influence their actions as employee repre- 
sentatives.’** Unions and their officers and employees are forbidden to 
require a fee for unloading trucks, other than compensation for em- 
ployees who perform the work.’ 





144 73 Stat. 535 (1959), 29 U.S.C. § 501(b) (Supp. I, 1959). 
145 73 Stat. 536 (1959), 29 U.S.C. § 502(a) (Supp. I, 1959). 
146 73 Stat. 536 (1959), 29 U.S.C. § 503(a) (Supp. I, 1959). 
147 73 Stat. 536 (1959), 29 U.S.C. § 503(b) (Supp. I, 1959). 
148 73 Stat. 536 (1959), 29 U.S.C. § 501(c) (Supp. I, 1959). 
148 73 Stat. 536 (1959), 29 U.S.C. § 502(b) (Supp. I, 1959). 
150 73 Stat. 536 (1959), 29 U.S.C. § 503(c) (Supp. I, 1959). 

151 J[bid. 

152 73 Stat. 537 (1959), 29 U.S.C. § 186 (Supp. I, 1959). 

153 bid. 

154 73 Stat. 537 (1959), 29 U.S.C. §§ 186(a) and (b)(1) (Supp. I, 1959). 
155 73 Stat. 538 (1959), 29 U.S.C. § 186(b) (2) (Supp. I, 1959). 
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Finally, title VI prohibits picketing of any employer for personal 
profit or enrichment, and imposes a heavy penalty for violation.’”® 


CONCLUSION 


The new act has substantially done away with most of the im- 
pediments, both substantive and procedural, that formerly hampered 
suits involving union assets.’*’ The inclination of the courts to apply 
to unions the law of fraternal associations, the reluctance of the courts 
to intervene in internal union affairs, the problems inherent in class 
suits, and problems of jurisdiction—these among others’** are for 
the most part overcome by the comprehensive, if scattered, regula- 
tion of union finances and elections in the Landrum-Griffin Act. There 
is no doubt that the new act has created strong legal weapons 
for individual members and for minority factions in unions. For 
the most part, existing remedies in the state courts are preserved, but 
the ready access to the federal courts provided under the act without 
reference to diversity or jurisdictional amount, and the broad powers 
given to the courts under the act for the fashioning of remedies, sug- 
gest that litigation will naturally tend to gravitate toward the federal 
courts.’*® Provision for attorney’s fees and expenses of litigation will 
of course encourage the filing of lawsuits, as will the protection against 
disciplinary action by the union contained in section 609. It is doubt- 
ful whether suits under section 501(b) of the new act will be signifi- 
cantly delayed or discouraged by the requirement that the union must 
first be given an opportunity to file suit, or by the requirement that 
leave of court be first obtained. Since the application for leave may 
be made ex parte, it can be assumed that leave will be granted auto- 
matically in any case where the proposed complaint and supporting 
affidavits make out a prima facie case. 

It seems safe to predict that in spite of the clear reservations of 
state jurisdiction contained in the new law, the practical effect of this 
statute will inevitably be to shift from state to federal courts the 
forum for most future litigation involving members’ control over 
officers, elections, and finances. 





156 73 Stat. 539 (1959), 29 U.S.C. § 522 (Supp. I, 1959). 

157 See Dugan, “Fiduciary Obligations Under The New Act,” 48 Geo. L.J. 277, 
278-83, 301-03 (1959). 

158 See Summers, “The Impact of Landrum-Griffin in State Courts,” Thirteenth 
Annual Conference on Labor, 333, 337-50 (1960). 

159 Where the state courts are used, they will probably tend to adopt standards 
conforming to those established in Landrum-Griffin. Jd. at 351-60 (1960). See also, 
Wollett, “Fiduciary Problems Under Landrum-Griffin,” id. at 267, 287-90. 











PRE-EMPTION AND THE LABOR REFORM ACT— 
DUAL RIGHTS AND REMEDIES 


CLypDE W. SUMMERS* 


Labor lawyers have learned from experience the inherent com- 
plexity of law-making in a federal system and the difficulties of antici- 
pating the problems created by radiations of national regulation. Hill 
v. Florida,’ which held that a state statute licensing business agents 
conflicted with national protection of employees’ free choice of bar- 
gaining representatives, demonstrated the reach and destructive power 
of those radiations. Bethlehem Steel Co. v. New York State Labor Re- 
lations Board,? which barred New York from certifying a bargaining 
unit of foremen, suggested the presence of invisible radiations from 
denial of national protections. Congress in 1947 could not foresee, 
however, the problems projected by these decisions, particularly when 
federal law was changed from the unilateral limitations of the Wagner 
Act to the bilateral limitations of Taft-Hartley.* The still-born cession 
clause of section 10(a) and the piecemeal provisions of section 14 
proved wholly inadequate.* Comprehensive national regulation carried 
unexpected implications for state law. Garner v. Teamsters Union® 
found in the picketing provisions an implied prohibition of state re- 
straints; and Guss v. Utah Labor Relations Board® held that the ces- 
sion clause designed to encourage cooperation between federal and 
state governments created a “no man’s land” between them. The 
“Delphic nature’” of Congressional silence has worked unexpected 
results,” and the “process of litigating elucidation’® has shed but a 





* Professor of Law, Yale University Law School. 

1 325 US. 538 (1945). 

2 330 U.S. 767 (1947). 

3 61 Stat. 136 (1947), 29 U.S.C. §§ 141-88 (1958). 

4 Section 14(a) related only to state laws requiring employers to treat supervisors 
as employees for purposes of collective bargaining, writing into the statute the pre- 
emptive result of Bethlehem Steel Co. v. New York State Labor Relations Board supra 
note 2; and § 14(b) related only to state laws prohibiting the execution and enforcement 
of union security agreements, expressly freeing such laws from pre-emption. 

5 346 US. 485 (1953). 

6 353 U.S. 1 (1957). 

7 IAM v. Gonzales, 356 U.S. 617 (1958). 

8 Even § 14(b) was found insufficient to preserve to the states the power to enjoin 
picketing whose purpose was to obtain an exclusive hiring hall agreement in violation 
of the state right to work law. Farnsworth & Chambers Co. v. Local 429, IBEW, 353 
U.S. 969 (1957). 

® IAM Gonzales, supra note 7. 
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faltering light’® revealing in many areas only the hazards that lie 
ahead."* 

Congress, in developing legislation on internal union affairs, was 
constantly reminded of the problem of pre-emption. Proposals to reg- 
ulate unions with new laws were accompanied by efforts to fill the “no 
man’s land” produced by past laws.'* This served as a stern reminder 
that faulty federal legislation intended to fill a need could create a 
vacuum. Union spokesmen repeatedly declared that there existed a 
substantial body of state law prohibiting union abuses and protecting 
members rights.’* At the same time, JAM v. Gonzales,"* challenging 
the power of a state court to award damages to a member who had been 
expelled for suing a union officer, was in the Supreme Court. This 
dramatized the danger that provisions designed to protect members 
might unwittingly destroy valuable remedies under state law. 

The major proposals which served as a focus for debate in 1958 
and 1959 reflected two different approaches to the problem. The Ken- 
nedy-Ives Bill’® sought to tailor pre-emption to the particular subject 
regulated, and to coordinate federal and state remedies to create a 
comprehensive whole. Thus, the reporting title contained a clause 





10 The full import of United Constr. Workers v. Laburnum Constr. Corp., 
347 US. 656 (1954), was uncertain for five years. Some clarity was provided by UAW 
v. Russell, 356 U.S. 634 (1958), which in turn created its own cloud of confusion. Only 
with San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959), were these cases 
fully illuminated and revealed as involving simply state regulation of violence and public 
order—light which at least four members of the court apparently had not previously 
seen. The manifold implications of the pre-emption cases have been comprehensively 
explored in Meltzer, “The Supreme Court, Congress and State Jurisdiction Over Labor 
Relations,” 59 Colum. L. Rev. 6 (1959). 

11 The Garmon case, supra note 10, has brought to the fore as a crucial element 
in pre-emption the primary jurisdiction of the NLRB to determine what activity is 
protected or prohibited. This may cast the pre-emption problem in a new perspective 
with unanticipated results. See Wellington, “Labor And The Federal System,” 26 U. 
Chi. L. Rev. 542 (1959). 

12 See, e.g., S. 3099, 85th Cong., 2d Sess. § 9 (1958) (Administration Bill) ; S. 3974, 
85th Cong., 2d Sess. § 602 (1958) (Kennedy-Ives Bill); S. 505, 86th Cong., 1st Sess. 
$ 601 (1959) (Kennedy-Ervin Bill) ; S. 1555, 86th Cong., 1st Sess. § 601 (1959) (Senate 
Committee Bill). 

13 Statement of George Meany, President of the AFL-CIO, “Hearings Before the 
Subcommittee on Labor of the Committee on Labor and Public Welfare, U.S. Senate,” 
85th Cong., 2d Sess. 68 (1958) (hereafter cited as Senate Hearings [1958]); Statement 
of George M. Harrison, Grand President of the Brotherhood of Railway & Steamship 
Clerks, id. at 1189; Statement of A. J. Hayes, President of the International Association 
of Machinists, “Hearings Before the Committee on Education and Labor, House of 
Representatives,” 86th Cong., Ist Sess. 1392-95 (1959) (hereafter cited as House Hearings 
[1959]). 

14 Supra note 7. 

15 S. 3974, 85th Cong., Ist Sess. (1958). 
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barring states from requiring unions to file duplicating reports, but 
requiring the Secretary of Labor to supply states with free copies.’® 
The trusteeship title expressly preserved state remedies, but sought to 
avoid a clash of federal and state remedies by providing “That upon 
the filing of a complaint by the Secretary the jurisdiction of the district 
court over such trusteeship shall be exclusive and the final judgment 
shall be res adjudicata.’** The election article avoided a clash by ex- 
pressly pre-empting state law in the election area with the provision, 
“The duties imposed and the rights and remedies provided in this Act 
shall be exclusive.”"* 

In sharp contrast, the Administration Bill’? made no attempt to 
define the relative roles of state and federal law, but was designed only 
to avoid weakening any possible protections under state law. The 
fiduciary section had an all-inclusive savings clause stating that 
“Nothing in this section shall reduce or limit the duties of responsibil- 
ities of any officer . . . of a labor organization under . . . the law of any 
state ...”*° In addition, a general savings clause provided that nothing 
in the title “shall be construed to supersede or modify any existing 
rights and remedies of a union member under the law of any state.’ 

The extent to which state law should be pre-empted became a 
significant, though subsidiary, issue in the eighteen months of debate 
leading up to the passage of the Labor Reform Act. The unions from 
the outset vigorously urged that any federal law should displace state 
law, and that unions ought not be subjected to dual sanctions.” The 
broad savings clause in the Administration Bill was termed its “most 
offensive provision” by Arthur Goldberg, special counsel for the AFL- 
CIO;** and President George Meany declared that a similar clause 
“reflects simply a diffused bias against unions and in favor of states 
rights.”** Others, however, warned of the dangers inchoate in dis- 





16 S. 3974, 85th Cong., Ist Sess. § 104(c) (1958). 

17 S. 3974, 85th Cong., 1st Sess. § 206 (1958). 

18 §, 3974, 85th Cong., Ist Sess. § 303 (1958). 

19 S. 3097, 85th Cong., 2nd Sess. (1958). 

20 S. 3097, 85th Cong., 2nd Sess. § 204 (1958). 

21 S. 3097, 85th Cong., 2nd Sess. § 402 (1958). Other bills had equally board provi- 
sions saving state law. See S. 3068, 85 Cong., 2nd Sess. §§ 407(d), 408(b) (1958) 
(Senator Knowland). 

22 Statement of George M. Harrison, Senate Hearings (1958), supra note 13, at 
1189; Statement of A. J. Hayes, Senate Hearings (1958), supra note 13, at 1395; State- 
ment of Andrew J. Biemiller, Department of Legislation, AFL-CIO, “Hearings Before 
the Subcommittee on Labor of Committee on Labor and Public Welfare, U.S. Senate,” 
86th Cong., Ist Sess. 72 (1959) (hereafter cited as Senate Hearings [1959]). 

23 Senate Hearings (1959), supra note 22, at 580. 

24 House Hearings (1959), supra note 13, at 1496. This statement was with reference 
to the broad savings clause which is now § 603(a) of the act. For other statements of 
similar tenor concerning other savings clauses now in the act, see pp. 1493, 1565. 
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placing state remedies with limited federal legislation.** For example, 
when the Kennedy-Ives Bill passed the Senate in 1958 with a provision 
making federal remedies exclusive in union elections, the American 
Civil Liberties Union (ACLU) pointed out that this would bar exist- 
ing state remedies to correct misconduct prior to an election, without 
providing any equivalent federal remedies. It might also pre-empt 
states in related areas such as enjoining expulsion of a member for 
distribution of campaign pamphlets or removal of local officers by 
the international without a hearing.*® Professor Cox underscored this 
danger and urged a narrower pre-emption clause.” 

Congressional fear of destroying valuable state remedies without 
providing adequate federal substitutes, and the spectre of creating a 
new “no man’s land,” routed all objections toward overlapping and 
possibly conflicting remedies. The statute became studded with as- 
sorted provisions cut from different patterns. The trusteeship and 
elections titles each contained specially tailored provisions derived from 
the Kennedy proposals;** the reporting title retained its specific pre- 
emption of state reporting requirements;*® but the Bill of Rights 
broadly declared that nothing in it should “limit the rights and reme- 
dies” of any union member “under any State or Federal law.”*° The 
dominant congressional mood, however, was expressed in section 
603(a), which was applicable to all titles: 

Except as explicitly provided to the contrary, nothing in this 

Act shall reduce or limit the responsibilities of any labor organiza- 

tion or any officer, agent, shop steward, or other representative of 

a labor organization, or of any trust in which a labor organization 

is interested, under any other Federal law or under the laws of any 

State, and, except as explicitly provided to the contrary, nothing in 

this Act shall take away any right or bar any remedy to which mem- 

bers of a labor organization are entitled under such other Federal 

law or law of any State. 


These provisions are unique in federal legislation. They attempt 
to deal explicitly with the problem of pre-emption, but more impor- 
tantly they contemplate the coexistence of federal and state law ap- 
plicable to the same subject. This inevitably presents serious problems 





25 Statement of Professor Clyde W. Summers, Senate Hearings (1958), supra note 
13, at 606, 609, 612, 613. 

26 ACLU Statement, July 13, 1958. Reprinted in “A Labor Union Bill of Rights, 
Democracy In Labor Unions, The Kennedy-Ives Bill, Statements by ACLU,” (Sept. 
1958). 

27 Senate Hearings (1959), supra note 22, at 113, 135-36. 

28 See § 306 (trusteeship) ; § 403 (elections). The text of these provisions is quoted 
in full as each is discussed in detail in the paper. 

29 Section 205(c). 


30 Section 103. 
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of coordinating the two bodies of law and avoiding a clash of remedies. 
The purpose here is not to discuss the wisdom of the congressional 
choice, but only to explore what Congress has done. This may make 
more clear the size and shape of the problems of coexistence and pro- 
vide a better base for critical evaluation. 


Each title of the act presents its own problems, not only because 
the pre-emption provisions are different, but because the substantive 
provisions and the cases which arise take quite different forms. There- 
fore, the problems arising under each title must be examined sep- 
arately, though in the context of the entire act. Few relevant cases 
have yet been decided, nor can cases under other statutes provide any 
substantial guide. We can only attempt to fit the statute to cases yet 
unborn, and our analysis is limited by our ability to foresee their form. 


TitTLE I—Br11t or RIGHTS 


When Senator McClellan presented his Bill of Rights on the 
Senate floor, the problem of pre-emption became a central issue in the 
debate. Senator Kennedy’s major objection was that: 

if the proposal were enacted, the present rather exhaustive remedies 

under the common law of various states might be wiped out, and 


only the rights suggested by the Senator from Arkansas would then 
be available to union members.*! 


He repeatedly stressed that the states had provided “broad protection 
for members,” in some respects broader than the provisions in the Bill 
of Rights,** and that “we should make sure that we shall be better off 
after the amendment is adopted than we are today.”** In response to 
this argument, Senator Holland declared: 
I am sure no Senator would want to take away from any labor 
union member . . . any rights or protections they have under the 
laws of the State... . 

Is it not true that a plenary provision guarding against pre- 
emption, such as suggested by the Senator from Arkansas, would 
completely guard against any such surrender of rights? Would it 
not make clear that all rights—and the “7 may vary in the dif- 
ferent states—would be preserved. . 


Senator Kennedy then raised the question, “which would govern, 
the Federal or the State law?” To this Senator Holland’s answer was 
simple and unequivocal, “I would say that both rights would prevail, 





81 105 Cong. Rec. 5816 (daily ed. April 22, 1959). 
82 105 Cong. Rec. 5817-21 (daily ed. April 22, 1959). 
83 105 Cong. Rec. 5817 (daily ed. April 22, 1959). 
34 Ibid. 
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that both courts would be available, and both remedies would be avail- 
able.’’*° 

As a result of this discussion, Senator McClellan added to his 
amendment such a “plenary provision guarding against pre-emption,” 
identical with present section 603(a).** Later, when the Kuchel version 
of the Bill of Rights was substituted, it included section 103, which un- 
changed, provides: 

Nothing contained in this title shall limit the rights and reme- 
dies of any member of a labor organization under any State or 


Federal law or before any court or other tribunal or under the con- 
stitution and by-laws of any labor organization. 


This provision was the product of three dominant themes which 
ran through the debate on title I. First, Congress was concerned with 
the rights of the union member within his union. It sought to increase 
his rights and add to their protection from union restraint; it did not 
seek to increase rights in the union against its members. The statutory 
language itself speaks for member’s rights: “Every member . . . shall 
have equal rights . . .”;*7 “Every member .. . shall have the right to 
meet and assemble freely . . .”;** and no union “shall limit the right of 
any member thereof to institute an action. . . .”** Section 103, in saving 
state law, carries this same unilateral thrust. It does not purport to 
save all state law. It seeks to guard the rights and remedies of union 
members, but it does not preserve their duties and liabilities. Congress 
sought to give union members the maximum protection available under 
state and federal law. 

Second, Congress did not conceive of this title, nor the statute as 
a whole, as a comprehensive code defining the rights of union members. 
Rather, it sought to establish certain basic rights as a minimum stand- 
ard of decency guaranteed by the federal government. In response to 
a question by Senator Butler, both Senator Kennedy and Senator 
Kuchel emphatically denied that by enumerating certain rights others 





35 [bid. 

36 105 Cong. Rec. 5822 (daily ed. April 22, 1959). This was added without objection, 
even though its applicability was not limited to title I, but reached the whole act. Dur- 
ing the debate on this title no one except Senator Kennedy raised questions about or 
argued against dual rights and remedies. Senator Kennedy also expressed concern that 
this savings clause “would upset the carefully prepared provisions in regard to secret 
elections and trusteeships, as those provisions now appear in the bill.” 105 Cong. Rec. 
5826 (daily ed. April 22, 1959). No explanation of the basis for this concern was given. 

37 Section 101(a) (1). 

38 Section 101(a) (2). 

39 Section 101(a)(3). Each of the sections contain provisos permitting unions to 
qualify these rights. These provisos, however, are not worded to create duties in the 
members but only to limit the reach of federally protected rights. 
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were excluded or in any way abridged.*® The last clause of section 103, 
preserving all of the members’ rights under the union’s constitution, 
was added to make doubly clear that the declaring of a federal min- 
imum did not impliedly bar the states from giving union members 
added or different protection.** 

Third, Congress deliberately rejected secondary considerations 
which weigh in favor of pre-emption. Senator Kennedy pointed out 
that the savings clause would create dual remedies in federal and state 
courts,*? but those supporting the Bill of Rights saw two available rem- 
edies as better than one, permitting the aggrieved member’s shopping 
for the most favorable forum as a part of maximum protection. Senator 
Morse later decried the lack of uniformity which would result,** but 
this was openly admitted and accepted as inherent in establishing a 
federal minimum.** 

The critical objection, made by Senator Kennedy and others, that 
the coexistence of two bodies of law would create conflicts, was never 
squarely faced. The objections, made in the general terms, never 
pointed out specific instances which would arise but seemed to express 
fears of the unknown. Those advocating the broad savings clause ap- 
parently felt either that the dual protections would not in fact conflict, 
or that the courts could resolve the problems as they arose. It is to 
this potentiality of conflict which we must now turn.*° 

The dominant themes of congressional intent by their very nature 
prevent any conflict between federal and state law in most cases, for 
the union can quite readily recognize individual rights under both. A 
Negro who is relegated to an auxiliary local may have no right under 
state law to attend and vote at union meetings, but he has a right under 
the equal rights clause of the statute to full and equal participation. 
No conflict exists, for the union’s power under state law to discriminate 
is not preserved by section 103 and the federal right prevails. A mem- 
ber expelled by a majority vete when the union constitution requires a 





40 105 Cong. Rec. 6023-24 (daily ed. April 22, 1959). 

41 105 Cong. Rec. 6024, 6025-26 (daily ed. April 22, 1959). 

42 105 Cong. Rec. 5816, at 5818 (daily ed. April 22, 1959). 

43 105 Cong. Rec. 16386 (daily ed. Sept. 3, 1959). This was part of his sweeping 
attack on the conference bill. 

44 Supra note 33. 

45 If title I had been cast in terms of prohibitions imposed on unions, enforceable 
by criminal sanctions, the problem of conflict would have appeared much simpler. Dual 
criminal prohibitions are commonplace, and both must be obeyed, even though one is 
more restrictive than the other. Conflict arises only if one affirmatively commands that 
which the other prohibits. In such cases it is clear that the state cannot punish that 
which is required by federal law. Title I, though cast in terms of individual rights, fixes 
a minimum standard of conduct for unions and operates much as a prohibition on unions. 
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two-thirds vote may have a state cause of action, but no federal cause 
of action; and if his expulsion is for criticizing the officers, he may have 
a cause of action under both laws. The federal and state rights coexist, 
and either or both can be enforced without conflict. Congress clearly 
intended that one should have dual remedies so as to provide maximum 
protection.*® 

Conflict could arise if Congress at any particular point manifested 
a specific intent to protect affirmatively the union’s freedom of action 
against its members. Conceivably, the various provisos might be so 
construed. For example, section 101(a)(4) protecting the right to sue 
provides that “any such member may be required to exhaust reason- 
able hearing procedures (but not to exceed a four month lapse of time) 
within such labor organization.” It might be argued that Congress 
intended to protect union procedures for self-correction and that for a 
state to intervene without requiring such exhaustion would conflict with 
this congressional intent.** Similarly, it might be argued that for a 
state to protect freedom of speech beyond the limitations expressed in 
the proviso in section 101(a)(2) would violate a national policy of 
permitting unions this degree of internal discipline. So construed, these 
provisos would limit rights under state law. The legislative history of 
title I, however, shows no congressional concern beyond limiting the 
range of federal protection of the basic rights, and the explicit words 
of section 103 militate strongly against such a construction. 


Because title I is cast in terms of rights of members rather than 
prohibitions on unions, conflict may arise if one member claims rights 
under state law and another member claims competing rights under 
federal law. Thus, one member might claim that under the union con- 
stitution, enforced by state law, his dues could not be increased except 
by a two-thirds vote of his elected officers and not by a plebiscite. An- 
other member could claim that under section 101(a)(3) his dues could 
be increased only by a membership vote. Both assert individua! rights to 
a democratic process, but the claims clash and the courts must resolve 
the conflict. The constitutional provision could be treated as void under 
section 101(b), and’thereby eliminate the source of the state right. 
Although logically neat, the effect is to use this section to destroy ex- 
isting rights under state law contrary to section 103. The alternative is 
to require that both processes be followed; in other words, that the 





46 Some of the procedural problems raised by the availability of dual rights and 
remedies are discussed infra. 

47 Senator Kennedy, in explaining the conference bill, made clear that this proviso 
did not invalidate state court decisions which did not require exhaustion of internal 
remedies because of circumstances of the case. 105 Cong. Rec. 16415 (daily ed. Sept. 3, 
1959). 
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dues increase be voted by the executive board and ratified by refer- 
endum. The individual might claim, however, that the combined process 
which divides responsibility is actually a third process which destroys 
his right to responsible executive board control. Regardless of section 
103, that right no longer exists for the statute has required otherwise. 
In choosing between available alternatives, the courts must not look 
to verbal logic but to the practical consequences of their choice. To 
preserve the union’s procedure saves the maximum of state rights with 
a minimum of disruption. If the union dislikes divided responsibility, 
it can amend its constitution. 

In some cases the clash of competing individual rights may be 
even sharper. For example, a statement made by one union member 
against another may be defamatory under state law but fair comment 
under the free speech section of the federal law. The aggrieved member 
may file charges under the discipline clause prohibiting slandering a 
union member and argue that section 103 saves his rights under the 
union constitution not to be slandered. At the same time the accused 
can insist on his rights under section 101(a)(2) to make these state- 
ments. This conflict might be submerged by reading section 103 as 
preserving only a member’s rights against the union and not his rights 
against other members, but if the aggrieved sues the union for failing 
to take disciplinary action, further word whittling will be required.** 
The conflict might again be neatly resolved by reading section 101(b) 
as invalidating the discipline clause to the extent that it encroached on 
the right of free speech; but again this is but a disguised way of limit- 
ing existing state rights contrary to section 103. 

The underlying difficulty is Congress’s simplistic conception of 
individual rights as running only against the union and not against 
other members. This creates the conflict, and it can best be resolved by 
recognizing that section 103 cannot in such cases carry its full literal 
meaning. The individual rights provided in the federal law must be 
fully protected, and other individual rights under state law must be 
adjusted or even curtailed to the extent necessary to achieve that pro- 
tection. 

Such instances of conflict, though possible, will seldom occur in 
practical operation, and title I with its anti-pre-emption provision will 





48 There is an additional question whether the defendant in a state defamation 
action can claim that this statement was federally protected as fair comment under § 101 
(a)(2). Section 103 is not applicable, for it was intended to protect only rights which 
related to union membership, and the right against defamation is independent of mem- 
bership. The court must adjust the competing state and federal interests, and although 
there is no direct conflict of legal commands, it would seem inappropriate that a federal 
definition of the bounds of free speech in an area where national interest predominates 
should be ignored by states in defamation actions. 
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create relatively few problems of coordinating federal and state law. 
Congress, while not dealing explicitly with the problems, made its pre- 
vailing purpose sufficiently clear to give the courts adequate guides for 
performing their traditional function of resolving potential conflict or 
divergence between the two bodies of law. 


TitTLeE II—REpPoRTING 


In sharp contrast to the broad savings clause in title I and the 
predominant policy of permitting concurrent state regulation, section 
205(c) pre-empts the state from requiring any person to furnish any 
information included in a federal report.” The wording and meaning 
of this provision is as puzzling as its parentage is obscure. 

The Kennedy-Ives Bill in 1958 contained a provision requiring the 
Secretary of Labor to make available to state officers copies of reports 
filed by unions or employers under the reporting requirements.°° When 
Senator Kennedy submitted his revised bill in January, 1959, there had 
been added the following: 


No person shall be required by reason of any law of any State to 
furnish to any officer or agency of such State any information in- 
cluded in a report filed by such person with the Secretary pursuant 
to provisions of this title if a copy of such report, or a portion 
thereof, is furnished to such officer or agency.®! 


No explanation was ever given of the purpose of this provision, and it 
was completely overlooked throughout the legislative debates.” 
Presumably, its purpose was to protect unions from being bur- 
dened with multiple reporting requirements. That burden would be 
particularly onerous if the reports required varied from state to state. 





49 “The Secretary shall make available without payment of a charge, or require 
any person to furnish to such State agency as is designated by law or by the Governor 
of the State in which such person has his principal place of business or headquarters, 
upon request of the Governor of such State, copies of any reports and documents filed 
by such person with the Secretary pursuant to section 201, 202, or 203, or of information 
and data contained therein. No person shall be required by reason of any law of any 
State to furnish to any officer or agency of such State any information included in a 
report filed by such persqn with the Secretary pursuant to the provisions of this title, 
if a copy of such report, or of the portion thereof containing such information, is 
furnished to such officer or agency.” 

50 S. 3974, 85th Cong., 2d Sess. § 104(c) (1958). This provision was substantially 
the same as the first sentence in the present provision quoted supra note 49. 

51 §. 505, 86th Cong., 2d Sess. § 104(c) (1959). 

52 The section-by-section analysis accompanying the bill merely paraphrased the 
section. 105 Cong. Rec. 817 (daily ed. Jan. 20, 1959). The Senate Committee Report did 
not mention this change, and in its section-by-section analysis again paraphrased it. 
S. Rep. No. 187, 86th Cong., 1st Sess. (1959). The same was true of the House Com- 
mittee Report. H.R. Rep. No. 741, 86th Cong., ist Sess. (1959). The trusteeship title 
requiring reports, incorporates by reference all of § 205(c). See § 301(b). 
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One report should be enough, and the state’s interest in obtaining the 
information could be satisfied by furnishing a copy of that report. If 
this was the commonly understood purpose, it could explain the total 
lack of legislative discussion. 


Unfortunately, the words are ill-designed to achieve that end for 
they say both too much and too little. First, they bar more than state 
reporting laws; they bar a state from requiring any person to “furnish 
to any officer or agency of such State any information included in a 
report.” For example, in Bell v. Waterfront Commission™ a subpoena 
was resisted on the grounds that the information sought by the state 
agency had been included in a report filed under title II; and the state 
was pre-empted by the explicit words of section 205(c). Compelled to 
override these words, the court used section 603(a) and the predom- 
inant statutory policy against pre-emption. This, however, gives no 
guide as to what, if anything, is left within section 205(c).* Judicial 
declarations that the section “implies that state agencies may continue 
to keep themselves informed as to matters in the scope of the federal 
statute,” leap-frog the troublesome words, and statements such as 
“when Congress wanted to displace state law it knew how to do so,””® 
provide less light than humor. 

On the other hand, the words of section 205(c) do not prohibit 
states from requiring different reports; indeed, this is the only kind 
which the words permit. The state cannot require “information in- 
cluded” in the federal report, but it is not barred from requiring addi- 
tional or more detailed information, or even a breakdown in different 
categories. Each of the fifty states could require reports as long as they 
were careful not to duplicate the federal report. The words on their 
face contradict the presumed purpose of protecting unions from the 
burden of multiple and varied reports. 

New York has sought to deal with this gremlin clause by inverting 





53 183 F. Supp. 175 (S.D. N.Y. 1960). 

54 The application of § 205(c) may be limited by § 604, which provides: “Nothing 
in this Act shall be construed to impair or diminish the authority of any State to enact 
and enforce general criminal laws with respect to robbery, bribery, extortion, embezzle- 
ment, grand larceny, burglary, arson, violation of narcotics laws, murder, rape, assault 
with intent to kill, or assault which inflicts grievous bodily injury, or conspiracy to 
commit any of such crimes.” This would seem to override even an explicit pre-emption 
clause such as § 205(c). The crimes listed, however, are probably exclusive, for the 
intention was to carefully limit this clause to prevent states from overriding pre-emption 
by enacting criminal statutes. 105 Cong. Rec. 5991 (daily ed. April 24, 1959). 

55 Bell v. Waterfront Commission, 279 F.2d 853 (2nd Cir. 1960) (opinion granting 
motion to stay pending appeal). 

56 Ibid. On appeal, the subpoena was upheld, but this particular point was never 
mentioned. 279 F.2d 853 (2nd Cir. 1960). 
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its words. The New York Fiduciary and Reporting statute,”’ adopted 
just prior to the federal act, provides that the Industrial Commissioner 
shall accept in lieu of the state report a duplicate copy of the federal 
report if it contains substantially equivalent information and is verified 
by the officers.°* The purpose of this provision was to avoid burdening 
unions with different reports, but at the same time to enable the state 
to investigate the accuracy of the reports and prosecute wilfull falsifica- 
tion.”* Aft the federal act was passed, the state reporting forms were 
modified to conform substantially with the new federal forms. The 
Industrial Commissioner, with reasoning similar to that used by the 
court in Bell v. Waterfront Commission, took the position that section 
205(c) does not pre-empt the states from requiring parallel reports and 
making false reporting a state offense.*° This sensibly accommodates 
the national interest in protecting unions against undue accounting 
burdens with the state interest in discovering and prosecuting misuse 
of union funds or violations of fiduciary obligations, but it scarcely 
fits the words of the section.® 

The courts are confronted with a provision so obviously mis- 
drafted that if applied according to its terms, it will defeat both federal 
and state interests and serve no positive values. The courts have an 
obligation to reconstruct the section to achieve its presumed purpose 
and to work out the practical adjustment required by the federal sys- 
tem. The balance of interests made by New York provides an appro- 
priate starting point.” 

Union members who seek to inspect the union’s books and records 
may have both state and federal remedies. Under section 201(c) the 
federal right is limited to examining records “necessary to verify” 
reports filed under the statute. The state right may not be so circum- 





57 New York Labor And Management Improper Practices Act, N.Y. Labor Laws, 
Art. 20A, $$ 720-732. 

58 Section 726(5). 

59 Interim Report, Governor’s Committee on Improper Labor And Management 
Practices, at 21-22 (1958). 

60 Labor And Management Improper Practices Act, New York State Industrial 
Commissioner, Opinion No. 1 (Nov. 11, 1959). 

61 The forms required under the Connecticut Union Reporting Act, passed prior 
to the statute, vary from the federal form. This has caused some difficulties, for union 
members finding differences in the amounts reported on the state and federal forms be- 
come suspicious that their officers are juggling the books when they are only trying to 
comply with diverse requirements. However, Connecticut confusion would seem to fit 
the words of § 205(c) better than the New York accommodation. 

62 It still leaves, however, difficult questions as to the amount of deviation from 
federal reports that will be permissible without being deemed an undue burden. Cer- 
tainly, the state should not be obstructed in discovering misuse of union funds at local 
levels and punishing officers who deceive their members with false reports. 
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scribed, but this creates no conflict between federal and state law.** 
The limited federal right is a federal minimum fitted to the reporting 
requirements and does not carry an implication that unions should be 
protected from additional burdens; section 603(a) plainly preserves 
the state right. 


TitTLE IIJI—TRvuSTEESHIPS 


The statute contemplates three possible remedies in trusteeship 
cases. First, a local union or its members may sue in the state courts 
under state law; second, they may sue in the federal courts under fed- 
eral law; and third, they may file a complaint with the Secretary of 
Labor who, if he finds probable cause that a violation has occurred, 
shall bring an action in the federal district court.** The only provision 
coordinating these three remedies, is section 306, which provides: 

The rights and remedies provided by this title shall be in addi- 
tion to any and all other rights and remedies at law or in equity: 
Provided, that upon the filing of a complaint by the Secretary the 
jurisdiction of the district court shall be exclusive and the final 
judgment shall be res judicata. 


The central thrust of title III is similar to that of title I, except 
that here Congress sought to protect both the local and its members 
from the international union. Congress was concerned with the abusive 
use of trusteeships and sought to give increased rights and remedies 
against that device. Protection under existing law was deemed inade- 
quate,” and federal law was needed “to place limits on the reasons for 
which trusteeships can be imposed and the period for which they may 
be continued.’ ; 

Congressional intent to preserve state remedies is evident in the 
first clause of section 306, but unlike section 103, it does not carry on 
its face the unilateral thrust of saving only the rights of the local and 
its members against the international.’ It purports to preserve “all 





63 The rights may vary in other respects, but the court can decide whether the 
member has a right to inspect under either state or federal law. See Henderson v. Sarle, 
197 N.Y.S.2d 916, 920 (Sup. Ct. 1960). 

64 Section 304(a). 

65 Protection under existing law was deemed inadequate for three reasons: (1) 
courts inquired only into the fairness of the procedure and not into the substantive 
grounds for imposing the trusteeship, (2) members were often intimidated from chal- 
lenging trusteeships for fear of disciplinary reprisals, and (3) members commonly lack the 
financial resources to challenge trusteeships in the courts. 

66 S. Rep. No. 187, 86th Cong., Ist Sess. 17 (1959). 

67 The purpose of this sentence in § 306 was stated in the report of the House 
Committee which gave the section its final form: 

“Enactment of the bill will not affect the right of a local union or its members to 
challenge a trusteeship in the State courts. Section 306 explicitly preserves existing rights 
and remedies except that the final judgment in any suit brought by the Secretary of 
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other rights and remedies”—a literal impossibility. For example, an 
international union which has imposed a trusteeship may bring suit to 
compel the local to turn over all assets and possession of the union hall. 
The international may have such rights under applicable state law, 
but if the trusteeship violates the federal standards, those state rights 
must fall. The clumsily worded anti-pre-emption clause here must be 
read like section 102 as saving the rights of the local and its members. 
It manifests an intent not to occupy the field or preclude state law by 
implication, but it can not save rights which conflict with those affirm- 
atively protected by the statute. 

The same types of problems raised by title I are potential here. 
First, did Congress at any point contradict its underlying premise of 
establishing only minimum protection against trusteeship and manifest 
an intent to protect affirmatively the union’s freedom? Committee re- 
ports reflect a sensitive awareness that the line between proper and 
improper trusteeships must be carefully drawn, and that it would “un- 
reasonably impair the independence of labor unions to allow much 
scope at this point for government to review the judgment of union 
officials.”®* Title III has many earmarks of a comprehensive code, and 
there is some incongruity in allowing states to impose different and 
potentially more restrictive standards.” Section 306, however, clearly 
bars any general pre-emption, and there is no basis in legislative his- 
tory to give any particular provision special pre-emptive effect. 

Second, the rights sought to be protected, those of the local and 
its members, may compete or clash. If a local union is torn by bitter 
factionalism, some members may claim a right under the constitution 





Labor will bind both the union and the members. Individual union members will there- 
fore have a choice between suing in the State courts under the common law or in- 
voking the provisions of the federal statute.” H.R. Rep. No. 741, 86th Cong., 1st Sess. 
15 (1959). 

68 S. Rep. No. 187, 86th Cong., Ist Sess. 16-19 (1959). 

69 Contrary to the apparent assumption of the congressional committees, state court 
decisions give greater protection in at least one respect. State courts have regularly upset 
trusteeships for failure to comply with procedural requirements of the constitution or 
lack of a fair trial. Se¢ Fanara v. Teamsters, 128 N.Y.S.2d 449 (Sup. Ct. 1954); 
Garcia v. Ernst, 101 N.Y.S.2d 693 (Sup. Ct. 1950); United Bhd. v. Carpenters Local 
14, 178 S.W.2d 558 (Tex. Civ. App. 1944). The procedural defect may actually be a 
disguise for upsetting the trusteeship on substantive grounds. See Schrank v. Brown, 
192 Misc. 80, 80 N.Y.S.2d 452 (Sup. Ct. 1948); 192 Misc. 603, 81 N.Y.S.2d 687 (Sup. 
Ct. 1948); 194 Misc. 138, 86 N.Y.S.2d 209 (Sup. Ct. 1949). The federal statute, 
§ 304(c), does not require conformity with the procedural provisions of the union con- 
stitution, or even any hearing at all. Such procedural defects merely deprive the inter- 
national of the benefit of a presumption of validity and apparently do not create the 
adverse presumption of invalidity. 

There is at present no effective state legislation limiting trusteeships, but such legisla- 
tion, if passed, might well be far more restrictive than the federal statute. 
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to have a trusteeship established to save the local and re-establish 
orderly democracy; but others may claim a right under federal law to 
local autonomy and unobstructed democratic process. Resolution of 
this clash, as in title I, requires frank recognition that in spite of the 
unqualified words of section 306, federal law is supreme, and when 
such a clash occurs state law must fall. 

The unique element in title III is the second clause of section 306 
providing that upon the filing of a complaint by the Secretary, the 
jurisdiction of the district court shall be exclusive and the final judg- 
ment shall be res adjudicata. Under this provision, a state court (or 
federal court) may be suddenly shorn of its jurisdiction in mid-process, 
for the filing of the Secretary’s complaint invokes pre-emption as 
against state law, and primary jurisdiction as against private suits in 
state courts. 

This novel displacement in mid-process raises a number of ques- 
tions, probably more perplexing conceptually than practically. If the 
displaced court has issued a temporary injunction, or even a per- 
manent injunction which has not become a final judgment, this injunc- 
tion would be dissolved by the Secretary’s action. The Secretary, how- 
ever, could seek to prevent denuding a local of existing judicial pro- 
tection by requesting a temporary injunction preserving the status quo 
pending the determination of the suit.” The danger of displacement is 
that in some circumstances state law may give greater protection to 
the local than federal law,” and those in fact supporting the trustee- 
ship might file a complaint with the Secretary in hopes of using him as 
an unwitting pawn to escape ‘state remedies. The simple answer is that 
the local and its members are entitled to the highest level of protection 
available, so that as long as state courts are giving adequate protec- 
tion, the Secretary need not and should not intervene. If the state 
remedy ultimately fails, he can then find that “the violation has not 
been remedied” and proceed. The Secretary’s function is not to vin- 
dicate a public right but to sue on behalf of the local and its members 
to relieve them of the financial costs and dangers of reprisals.” 

If the private suit is based on federal law, either in the federal or 
state courts,”* the Secretary’s protective role is somewhat different. 
Final judgment on the statutory cause of action would seem to be res 





70 Section 304(a) authorizes the Secretary to seek “such relief (including injunctions) 
as may be appropriate.” This was clearly intended to make available temporary in- 
junctions if necessary. S. Rep. No. 187, 86th Cong., Ist Sess. (1959). 

71 See supra note 69. 

72 See Statement by Professor Cox, Senate Hearings (1959), supra note 22, at 132. 

73 For discussion of the question whether federal rights can be enforced in state 


courts, see infra. 
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adjudicata as against the Secretary as much as against the local and 
its members for whose benefit he acts.** If members who are dissatis- 
fied with the way the private action is being prosecuted file a complaint 
with the Secretary, he might properly displace the private action if he 
believed it necessary to insure that the members obtained full protec- 
tion of their federal rights.” 

The provision making final judgment in the Secretary’s action res 
adjudicata presents bothersome ambiguities. Its purpose was twofold: 
one, to make clear that the Secretary’s actien would bind both the 
union and its members;** and two, to foreclose subsequent private 
suits under state law which might be more favorable.** Ambiguities 
arise because the trusteeship title regulates at two levels. It not only 
limits the purpose for which trusteeships can be established and main- 
tained, but it also prohibits certain conduct during a concededly valid 
trusteeship.** Thus, the Secretary may not only sue to dissolve the 
trusteeship, but may sue to prevent the international union from count- 
ing the votes of delegates who have not been elected by the local, or 
prevent the transfer of local assets to the international.” Section 306 
fails to distinguish between these two types of suit, but boldly says 
that when a complaint is filed jurisdiction becomes exclusive “over such 
trusteeship.” Literally applied, a suit by the Secretary to enjoin the 
transfer of funds would permanently block private suits to challenge 
the trusteeship; and the Secretary’s testing of the trusteeship would 
foreclose private actions to protect the local’s funds. This would require 
the Secretary, if he filed a complaint of any kind, to assume full re- 
sponsibility for testing the validity of the trusteeship and monitoring 
its administration. Such results can be avoided and the purposes of the 
provision fulfilled by limiting the pre-emptive effect of the Secretary’s 
action to the type of violation alleged in his complaint; and making 





74 Trusteeship cases, by their nature, raise prickly problems of class actions and the 
effect of such actions to bind all members of the class. These nettles are left for nimbler 
fingers. The limited point here is that if final judgment is binding on the local and all 
of its members, its ties cannot be loosened by the Secretary. 

75 He might fear that the plaintiffs could not finance necessary investigation, litiga- 
tion costs, or ultimate appeals, or he might even sense half-heartedness or suspect col- 
lusion. 

76 S. Rep. No. 187, 86th Cong., 1st Sess. 19 (1959). 

77 Private suits in trusteeship cases brought in the federal courts on federal rights 
would not be res judicata as to subsequent suits brought in state courts on state 
rights, unless the state right is enforceable in the federal court and therefore could be 
raised in the first suit. 


78 Section 303. 

79 Section 303 contains criminal sanctions, but § 304 contemplates enforcement also 
through a suit by the Secretary. Only violations of the reporting requirements are not 
enforceable through this procedure. 
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res judicata no broader against private suits than it would be against 
the Secretary himself. 


TiTLe IV—ELEcTIONS 


The relationship of federal and state remedies in union elections is 
totally different from that in other areas, for title IV proceeds from 
opposite premises. In direct contrast to titles I and III, which permit 
each state to superimpose its rights and remedies on a federally guar- 
anteed minimum, title IV constitutes a comprehensive code which is 
to provide a single uniform body of law. Congressional purpose was 
made plain in the Senate Committee Report: 

There is a great need for uniformity in the laws governing 
union elections. International and national unions operate in many 
States. It would be confusing, unduly burdensome, and often impos- 
sible for them to comply with a variety of election laws. The same 
considerations apply, with somewhat lesser force, to local unions, a 
considerable number of which function in several States. Also, the 
burden of checking compliance will fall upon the international un- 
ion. It is easier to enforce one uniform rule than a crazy quilt of 
State legislation and court decisions. Ill-considered State laws 
would interfere with the national labor policy. Too stringent laws 
would handicap unions in dealing with employers. Too frequent 
elections may keep a union in a state of turmoil and could result in 
instability in collective bargaining relationships with employers.*° 


The purpose was uniformity to be achieved by supplanting state 
substantive law with a complete body of federal law. The substantive 
rules governing elections hdve two distinct sources under section 401 
—statutory standards, and the union constitution. Section 401 pre- 
scribes a web of specific rules designed to guarantee fair and demo- 
cratic elections. It also requires that “‘The election shall be conducted 
in accordance with the constitution and by-laws of such organization 
insofar as they are not inconsistent with the provisions of this title.”*' 
Section 402(a), in providing for enforcement, recognizes these two 
sources of substantive law.** 

The entire body of law drawn from these two sources is federal 
law, imposed by the federal statute and enforced in the forums des- 
ignated by the statute. The first sentence of section 403 makes this 
body of federal substantive law exclusive: 





80 S. Rep. No. 187, 86th Cong., Ist Sess. 21-22 (1959). 

81 Section 401(c). 

82 The section provides that “A member of a labor organization . . . may file a 
complaint with the Secretary . . . alleging the violating of any provision of Section 401 
(including violation of the constitution and by-laws of the labor organization pertaining 
to the election and removal of officers) .” 
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No labor organization shall be required by law to conduct 
elections of officers with greater frequency or in a different form or 
manner than is required by its own constitution or by-laws, except 
as otherwise provided by this title.** 


State substantive law is pre-empted; the single uniform body of law 
is that imposed by the statute. 

The picture is blurred by the awkward wording of the second 
sentence of section 403, for it seems to contradict the first sentence by 
preserving “Existing rights and remedies to enforce the constitution 
and by-laws of a labor organization with respect to elections prior to 
the conduct thereof.” Confusion is added by the third sentence which 
reasserts the principle of uniformity, “The remedy provided by this 
statute for challenging an election already conducted shall be exclu- 
sive.” Standing alone, these might be read as allowing states to apply 
their own substantive law, at least so far as their law enforced the 
union constitution, in actions brought prior to the election, but pre- 
empting state law after the election. This would lead to the anomalous 
result that the applicable substantive law would depend on the date 
the action was brought. The same conduct, such as restricting nomina- 
tions, declaring candidates ineligible, or fixing the date and place of 
election, would be governed by state law in pre-election suits and by 
federal law in post-election proceedings. 

Such a reading out of context which blunts the thrust for uni- 
formity is not required by the legislative history, nor does it help ful- 
fill the purpose for which the second sentence was included. As men- 
tioned earlier,** the Kennedy-Ives Bill in 1958 provided only a post- 
election review and barred all other rights and remedies. Objections to 
this clause were based in principal part on the need for pre-election 
remedies to correct or prevent violations before the election was held. 
Upsetting an election was a poor substitute for obtaining a fair election 
in the first instance. The ACLU and others pointed out that speedy 
pre-election remedies were available in state courts and urged that this 
remedy be preserved. The concern was not with substantive law but 
available procedures; even the most comprehensive code would be in- 
complete without this remedy to enforce it.*® 





83 The remainder of the section is as follows: 

“Existing rights and remedies to enforce the constitution and bylaws of a labor cr- 
ganization with respect to elections prior to the conduct thereof shall not be affected by 
the provisions of this title. The remedy provided by this title for challenging an election 
already conducted shall be exclusive.” 

84 Supra p. 120. 

85 S. Rep. No. 187, 86th Cong., 1st Sess. 21 (1959). For the great importance 
placed by Congress on providing for pre-election remedies, see 105 Cong. Rec. 6032 (daily 
ed. April 25, 1959). 
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The central purpose of the second sentence of section 403 was to 
keep available prompt pre-election remedies, not to preserve state sub- 
stantive law.** State courts were retained as a proper forum for suits 
prior to the election. After the election, the exclusive procedure is a 
suit in the federal district court brought by the Secretary. The election 
does not work a change of substantive law, but a change of appropriate 
forum. Before the election, speed is of the essence and the relief sought 
is correction of specific defects; this is entrusted to the faster direct 
suit in equity. After the election, correction is possible only by order- 
ing a new and supervised election; this is entrusted to a slower and 
more considered procedure of investigation and suit by the Secretary. 

Section 403 can thus be interpreted to avoid internal contradiction 
and fulfill the various purposes of its separate sentences. The first sen- 
tence makes the federal law, drawn from the statutory prescriptions 
and the union constitution, the exclusive body of substantive law. The 
second and third sentences allocate the enforcement of that law to two 
distinct remedies—one to prevent the violation before it is accom- 
plished, and the other to redress the evil by holding a new election. 

This understanding of section 403 gives guidance in solving the 
most critical problem of the section—scope of pre-election remedies. 
If a candidate is disqualified in violation of the union constitution, the 
state court can order his name restored to the ballot; this is plain on 
any reading of the second sentence. However, if he is declared ineligible 
for non-payment of dues in full compliance with the constitution but 
in violation of the check-off clause of section 401(c), the words of the 
second sentence cause difficulty. It mentions only “existing rights and 
remedies to enforce the constitution,” and not remedies to enforce the 
statute. The primary concern of the drafters, however, was to save the 
already available pre-election remedy, and the only “existing” remedy 
was to enforce the constitution. Mention only of this, under the cir- 
cumstances, does not show an intent to bar pre-election remedies for 
other violations of the statute. It would be strange, indeed, to find that 
Congress intended that deviations from the union’s constitution would 
be subject to more effective sanctions than violations of congression- 
ally created rights, and that those rights which were deemed so basic 
as to be prescribed by statute were to be enforced only by a procedure 
which Congress considered inadequate. 

When a state court gives a pre-election remedy for violation of the 
union constitution, it enforces federal substantive law. There is no 





86 In describing the impact of § 403 in preserving access to state courts, Senator 
Kennedy said, “Prior to the day of an election an individual can sue in a State. The 
day after the election the Secretary assumes jurisdiction.” 105 Cong. Rec. 5821 (daily 
ed. April 22, 1959). 
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reason why it should not enforce the full body of federal law regard- 
less of the source.** This conforms to the legislative history, fulfills the 
congressional purpose, and fits the words of section 403. The last sen- 
tence of the section points in the same direction.** The only case in which 
the statutory remedy is exclusive is in the challenging of an election 
already conducted. In all other cases, the federal right may be en- 
forced by whatever remedies are appropriate, which includes particu- 
larly the pre-election remedies on which Congress heavily relied.*° 
Actions to compel the holding of an election, as contrasted with 
actions to challenge an election, are caught in a crossfire of words and 
intent as to what is the proper forum and procedure. An order to com- 
pel an election is, in a dryly literal sense, a “remedy . . . prior to the 
conduct thereof.” The second sentence of section 403, however, was 
never intended to save such actions, but to save only remedies to 
perfect a pending election. No one ever questioned the adequacy of 
the statutory remedy in section 402 to compel the holding of an elec- 
tion. The third sentence makes this statutory remedy exclusive for 
“challenging an election already conducted,” but this does not neces- 
sarily imply an intent that the direct counterpart should not be ex- 
clusive. Both the action to compel and the action to challenge an elec- 
tion have common factors distinct from pre-election remedies. Both 
cast doubts on the status of incumbent officers; both require the hold- 
ing of an election with the union subjected to substantial cost and 





87 During the debates, Senator Prouty raised the question what procedures were 
available to enforce statutory requirements in elections, and rejected the setting aside of 
the election as an adequate remedy. Senator Kennedy, in answering, declared, “If the 
breach should occur prior to the date of the election, of course State remedies would 
be available. If the breach should occur after the date of the election, the Secretary 
would have power to set the election aside.” 105 Cong. Rec. 5866 (daily ed. April 23, 
1959). 

88 If the third sentence is construed to mean that the only remedy to enforce statu- 
tory rights is to challenge an election already conducted, it would contradict the clear 
intent of § 402 providing for proceedings to compel the holding of an election or to 
remove an Officer. 

89 Pre-election remedies would seem to be available in both state and federal courts. 
It is true that the title contains no clause granting jurisdiction to the federal courts, but 
this is not necessary, for the federal courts have general jurisdiction to enforce federal 
rights and Congress did not expressly preclude them. A cloud is cast by the provision in 
§ 401(c) expressly declaring that a candidate’s right to have campaign literature and 
to have equal access to mailing privileges and membership lists are enforceable in the 
federal district courts. This was added during the Senate debate as a part of the 
adoption of the Bill of Rights. There was no evidence that this was added to give these 
rights greater protection than other rights created by this title. 105 Cong. Rec. 6031-33 
(daily ed. April 25, 1959). It would be strange to find that a candidate could have a 
pre-election remedy to enforce his right to mail campaign literature, but no such remedy 
to enforce his statutory right to be a candidate. The senators manifested considerable 
confusion in this area, but they did not manifest a compelling desire for such whimsy. 
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internal turmoil; and section 402 contemplates that the Secretary shall 
supervise the election. All of these give the role of the Secretary as the 
moving party special significance. The principle of primary jurisdic- 
tion and the policies on which it rests argue for an interpretation that 
any order requiring an election to be held must be based on the proce- 
dures prescribed by section 402.*° 

Spliced into title IV are vagrant provisions designed to insure that 
local union officers be vulnerable to removal for serious misconduct. 
If the local constitution lacks adequate procedures, they may be re- 
moved after hearing by a vote of the members. A member may com- 
plain to the Secretary either that the constitutional provisions have 
been violated, or that they are not adequate. The Secretary can then 
bring an action to compel compliance with the constitution, or if he 
finds it inadequate, to require the union to follow the statutory proce- 
dure. There is no need here to explore the unlighted labyrinths of these 
provisions,®' for we are concerned only with the relative roles of state 
and federal courts. 

Section 403 seems to have no application to officer removal cases 
since it deals only with elections, and the general savings clause of 
section 603(a) would seem to apply. A member who claimed violation 
of the constitution could bring a private suit to enforce his “contract” 
as well as file a complaint with the Secretary. A claim that the proce- 
dure was inadequate, however, could be enforced only through the 
Secretary, for he has primary jurisdiction of the threshold question of 
adequacy. 

The officer removal provisions create a conflict of rights since the 
statute vests in the member a right to remove an officer; but the of- 
ficer, too, is a member with both federal and state rights. Furthermore, 
other members who elected him have a right that he be allowed to 
serve. A local president removed by the executive board on charges of 
misconduct may be ordered reinstated by a state court because the 
board was biased or failed to prove his guilt. This right is saved for 
him by section 603(a); however, if a member then files a complaint 
with the Secretary who finds the procedure not adequate, the officer 
can be retried and removed by a vote of the members. The fact that 
this procedure did not comply with the constitution would not entitle 





90 The sweeping language of § 603(a) causes momentary pause, for it purports to 
save all rights to which union members are entitled under any other federal law or law 
of any state, “except as explicitly provided to the contrary.” However, as it has been 
pointed out, the first sentence of § 403 expressly pre-empts state law in election cases 
and supplants it with federal law. There is no state law remaining on which § 603(a) 
can operate. 

91 See, e.g., the multitude of puzzling problems suggested by Senator Goldwater. 105 
Cong. Rec. 9115 (daily ed. June 8, 1959). 
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the officer to claim a violation of his “contract” in the state court. The 
federal right must prevail, and even the adamant words of section 
603(a) cannot save state rights which conflict. 


T1TLE V—SAFEGUARDS FOR LABOR ORGANIZATIONS 


This title includes three areas which present problems of coor- 
dinating state and federal law: fiduciary obligations of union officers; 
bonding;** and prohibitions against certain persons holding office.®* 
Title V has no separate savings clause itself, but the general savings 
clause of section 603(a) is applicable. 


A. Fiduciary Obligations of Union Officers 


The debate on these provisions re-echoed many of the same themes 
that ran through the debate on title I. Congress recognized that state 
law imposed substantial fiduciary obligations on union officers, but 
experience had proven state law standing alone to be inadequate. 
Congress therefore sought to establish a federal minimum and to en- 
force it with federal remedies without reducing any obligations im- 
posed by state law.*” Indeed, the very words of section 603(a) orig- 
inated as a savings clause incorporated in the fiduciary obligation pro- 
vision added during the Senate debates, and the words “responsibil- 
ities . . . of any officer” were included in that clause for the very 
purpose of preserving state fiduciary obligations.” 

The fixing of a federal standard, therefore, carried no implication 
that this was the maximum obligation with which union officers should 
be burdened. The state is free to establish a higher standard and to 
enforce it with more vigorous sanctions. For example, the New York 
statute” allows for prohibition of transactions not forbidden by fed- 
eral law.**® It holds third persons liable who knowingly participate in 
conflict of interest transactions,®® permits suit without leave of court,’ 
and imposes criminal penalties for wilfull violations,’°’ even though 
these may go beyond the federal remedies. In short, the union officer 
must measure up to both standards, subject to the sanctions of each or 
both. 

82 Section 501. ’ 

93 Section 502. 

94 Section 504. 

95 105 Cong. Rec. 5856-61 (daily ed. April 23, 1959). 

96 105 Cong. Rec. 5860 (daily ed. April 23, 1959). 

97 New York Labor And Management Improper Practices Act, supra note 57. 

98 Jd. §§ 722, 723. The New York statute is much more detailed and defines certain 
transactions as constituting a conflict of interests. 

99 Sections 724, 725-3. 

100 Section 725-1. 








101 Section 725-4. 
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Federal and state law can create clashing obligations. For ex- 
ample, in the sale of a union hall, the highest bidder may be a syn- 
dicate in which a local officer has an interest. Under state law this may 
not create a conflict of interest but rather impose a fiduciary obliga- 
tion on the executive board to accept the highest bid. Under federal 
law such a sale may be prohibited as constituting an unlawful conflict 
of interest. The conflict must be resolved here as elsewhere by en- 
forcing the federal obligation, even though it limits the state obligation 
contrary to the plain words of section 603(a). If the situation is in- 
verted, however, with the transaction prohibited by state law but per- 
mitted by federal law, the state prohibition would seem to prevail. 
Thus, if state law limited investment of union funds to legal securities, 
union officers could not excuse other investments on the ground that 
section 501 obligated them to benefit the members by making invest- 
ments with greater return or in particular projects such as low cost 
housing in which the members had a special interest. Congress mani- 
fested no intent to impose on union officers an obligation to enter into 
transactions prohibited by state law, but rather sought to increase the 
safety of union funds and reduce the risks of conflicts of interest. 

State law imposing fiduciary obligations may be pre-empted by 
other federal law, for section 603(a) protects against pre-emption only 
under “this act.” For example, if a union officer received a bribe for 
signing a collective agreement, state law might allow rescission; how- 
ever under the Lincoln Mills’ doctrine, the validity of the collective 
agreement is governed by federal law and state law is pre-empted. 
Similarly, state law restricting the use of union funds for secondary 
boycott or organizational picketing would seem to be pre-empted as a 
state regulation of concerted activities.’ 


B. Bonding 


Section 502 requiring bonding of union officers was not intended 
to establish a federal minimum to undergird state law. It represents 
the considered weighing of the need to protect union funds and the 


102 Textile Workers Union v. Lincoln Mills of Alabama, 353 U.S. 448 (1957). 

103 Compare San Diego Building Trades Council v. Garmon, supra note 10. 
More difficult problems would arise if the state narrowly restricted the use of union 
funds for political purposes. It would seem not to be pre-empted by § 304 of Taft- 
Hartley amending the Corrupt Practices Act, for it reaches only contributions or ex- 
penditures in connection with a federal election. However, if the political expenditure 
“relates . . . to the work of the union in the realm of collective bargaining,” or is 
“germane to collective bargaining,” Railway Employees Department, AFL v. Hanson, 
351 US. 255 (1956), it might be argued that the state could not thus impair the union’s 
effectiveness as a statutory bargaining agent. 
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the implication that additional burdens were not to be imposed, and 
that states were precluded from superimposing their own bonding re- 
quirements. The words of section 603(a), however, seem to bar such 
pre-emption. There is serious doubt whether separate state bonding 
was one of the “responsibilities of labor organizations” that Congress 
intended to preserve, but the emphatic words of the section are dif- 
ficult to escape without the aid of explicit words, or a conflict between 
state and federal obligations which makes it impossible to fulfill both. 

State bonding requirements might possibly be attacked as bur- 
dening and obstructing unions in exercising their rights under the 
NLRA. To sustain such an attack, the state requirement would have 
to be shown to be vindictive or onerous out of all proportion to any 
state interest. 


C. Prohibition Against Certain Persons Holding Office 


The fact that Congress in section 504 has limited the right of 
former communists and felons to hold union office does not preclude 
states from imposing stricter limitations on such persons. In DeVeau 
v. Braisted,'** a man who thirty years before had pleaded guilty to 
attempted grand larceny was disqualified from holding union office 
under the New York Waterfront Commission Act. Although the state 
law disqualified one for crimes not listed in section 504 and the dis- 
qualification was not limited to five years, the Supreme Court held that 
the state law was not pre-empted by the federal statute. It buttressed 
its conclusion with these supports: 

The fact that Congress has thus imposed the same type of re- 

striction . . . is surely evidence that Congress does not view such a 

restriction incompatible with its labor policy;'°® When Congress 

meant preemption to flow from the 1959 Act it expressly so pro- 
vided . .. . No such preemption provision was provided in connection 
with Section 504 (a);'°® Section 604 provides that nothing in the 

Act shall restrict state criminal enforcement of the same felonies 

listed in Section 504; and Section 603 (a) is an express disclaimer 

of preemption of state laws regulating the responsibilities of union 

officials except where such preemption is expressly provided in the 

1959 Act.1°7 


The Supreme Court also held that the New York statute was not 
pre-empted by the National Labor Relations Act, for it was based on 
an interstate compact ratified by Congress with full knowledge and 





104 363 U.S. 144 (1960). 
105 Jd. at 156. 


106 [bid. 
107 Jd. at 157. 
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consent to the implementing legislation. Hill v. Florida’®* was dis- 
tinguished for here there was “Congressional approval of the heart of 
the state legislative program explicitly brought to its attention and 
was part of a program, fully canvassed by Congress through its own 
investigations to vindicate a legitimate and compelling state inter- 
est.’?109 

This decision does not, of course, settle the question whether in 
the absence of such a compact, a state could regulate qualifications for 
union office. Other language suggests that a state may be be able to 
“restrict the complete freedom of a group of employees to designate 
‘representatives of their own choosing.’’’''’ Furthermore, enactment 
of section 504 evidences that “Congress does not view such a restric- 
tion as incompatible with its labor policy’’"’ and this might weigh 
heavily in the “adjustment” of interdependent federal and state interests. 
State disqualification of prior communists and felons might well be 
upheld, but disqualification on other grounds would seem not to be 
compatible with Congressional policy and be pre-empted by the 
NLRA.'” In the words of the Supreme Court: 

The fact that there is some restriction due to the operation of state 

law does not settle the issue of preemption. The doctrine of pre- 

emption does not present a problem in physics but one of adjust- 


ment because of the interdependence of federal and state interests 
and the interaction of federal and state powers.'!* 


DuaL RIGHTS AND DuAL CONSTITUTIONS 


Under the statute, certain federal rights are dependent on pro- 
visions in the union’s constitution. Equal rights can be qualified only 
by reasonable rules in the constitution;''* trusteeships can be imposed 
only for purposes so provided;'’ elections must be conducted ac- 
cording to the union’s constitution ;''® and union funds can be used only 





108 Supra note 1. 

109 DeVeau v. Braisted, supra note 104, at 155. 

110 Jd. at 152. 

111 Jd. at 156. 

112 In Hill v. Florida, supra note 1, the Court emphasized that Florida not only 
prohibited the disqualified business agent from serving but also enjoined the union 
from functioning as a bargaining representative under the federal statute. Neither the 
majority nor dissent in DeVeau v. Braisted used this element to distinguish Hill v. 
Florida. Both ignored this element and treated the mere disqualification of an officer as 
a restriction on free choice of representatives. 

113 DeVeau v. Braisted, supra note 104, at 152. 

114 Section 101(a) (1). 

115 Section 302. Failure to follow the procedure required by the constitution destroys 
the presumption of validity. Section 304(c). 

116 Section 401(a). Officers can be removed only in accordance with the constitution 
unless the Secretary has found that procedure inadequate. 
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in conformity to that organic law.’’7 At the same time, state rights 
are also governed by the constitution—indeed, the major task of state 
law is to enforce compliance with the union’s own rules. 

The union constitution, however, is not a mathematical formula, 
but a vague, incomplete, and ambiguous document requiring judicial 
interpretation. On this federal and state law might differ. For example, 
ambiguous wording defining the purposes for which union money can 
be spent might be interpreted in a federal court as authorizing loans 
to a hardpressed employer but interpreted in a state court prohibiting 
such a loan. Similarly, an amendment to the constitution reasonably 
qualifying equal rights might be found to be validly ratified under 
state law but invalidly ratified under federal law. This presents the 
problem how these potentially different interpretations should be 
handled. 

Three alternatives are available. First, the law under which the 
particular right was asserted could control. State rights would be 
governed by state construction rules and federal rights, by federal 
construction rules. This is conceptually awkward because the union 
then has not one constitution but two. Although awkward it creates 
no irreconcilable conflict between the two bodies of law. Seldom, if 
ever, will one interpretation command what the other prohibits; both 
can be obeyed.'"* If there is, perchance, such conflict it will be re- 
solved as elsewhere in the statute by federal law prevailing. 

Second, state law could be allowed to control as to the existence 
or meaning of a constitutional clause. Congress considered the union 
constitution as the main core of the state law to be preserved and it 
found no fault in state court interpretation of it. Allowing state law 
to control on this point would not weaken basic guarantees because 
the constitution, so interpreted, will still be subordinate to the federally 
declared rights. This alternative, however, seems unfitting in election 
cases, since pre-emption has eliminated state law in this area and it 
should not be revived for purposes of interpreting the election pro- 
visions. 

Third, federal law could be allowed to control. This, however, 
would work a change far beyond the needs, for apart from election 
cases, the federal courts will only sporadically have to look to the 
union constitution, and then only to a minute fraction of its whole. 





117 Section 501(a). 

118 Divergent interpretations of the procedural provisions for establishing trustee- 
ship could conceivably cause hardship. If the union followed the federal construction, the 
trusteeship would be invalid under state law; if it followed the state construction, the 
presumption of validity under federal law would be destroyed. However, the union 
could usually comply with both interpretations simultaneously. 
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State courts, on the other hand, must apply the constitution to a wide 
range of cases far removed from those arising under the federal 
statute. 

In practical terms, there seems little difference between the first 
two alternatives. Election provisions, because of complete pre-emp- 
tion, should be governed by federal law in any event. In the other 
random cases there is not likely to be significant differences in federal 
and state construction rules. Here, as in so many other federal-state 
problems under the statute, the difficulties are more conceptual than 
real. 

Dua RicHts AND Dua Courts 


Parallel or overlapping rights and remedies under state and fed- 
eral law inevitably pose problems of judicial administration. These 
problems become most acute when those rights are separately ad- 
judicated and enforced by different courts which may duplicate or 
work at cross-purposes. Reconciling possibly conflicting rights and 
coordination of potentially clashing remedies are simplified if both 
sets of rights and remedies are administered by the same court in the 
same proceeding. 

Internal union cases have four marked characteristics which give 
added reason for fully disposing of the dispute in a single proceeding. 
First, state and federal rights are often so inseparably intertwined 
that separate litigation of those rights must inevitably lead to extensive 
duplication. The rights may be so similar that the trial of one will be 
a re-run of the trial of the other. Thus, the established state right to 
a fair hearing parallels the federal right guaranteed by section 101 
(a)(5); the Ohio rule of Crossen v. Duffy’’® or the New York rule 
of Madden v. Atkins'*° may approximate the free speech protection 
provided by section 101(a)(3); and the fiduciary obligation under 
state law may be nearly identical with that imposed by section 501. 
Separate trial of these federal and state rights would result in com- 
plete duplication. Even though the substantive rights differ, the evi- 
dence relevant and necessary to adjudicate them may largely over- 
lap. For example, an expelled member may simultaneously claim 
that he was not given written specific charges as required by federal 
law,’*! nor were they signed by the accusing member as required by 
the constitution enforced by state law; that the trial body was biased,’** 
and was not named in accordance with the union constitution; or, 





119 990 Ohio App. 252, 103 N.E.2d 769 (1951). 
120 4 N.Y.2d 283, 151 N.E.2d 73 (1958). 

121 Section 101(a) (5). 

122 bid. 
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that the expulsion was for criticizing the officers,’** and the charges 
of dual unionism were not supported by substantial evidence. The trial 
of one of these simultaneously asserted rights requires almost all of 
evidence necessary for the adjudication of the other. 


The second marked characteristic of internal union litigation is 
that in practice the evidence typically ranges widely to explore the 
contours of the underlying dispute. Lawyers commonly seek to present 
the case not as an isolated incident, but as a part of the union’s in- 
ternal life. A study of the cases show that the courts have been willing 
to inquire into the background of the dispute and obtain a full picture 
of the union’s challenged conduct.'** Indeed, the court has no choice 
if it is to make a meaningful decision and formulate an appropriate 
remedy. This practice of broad inquiry is further encouraged by the 
fact that these suits are almost always for equitable relief and tried 
without a jury. Because of this nature of proof in internal union 
cases, rights which seem to rest on quite dissimilar elements may lead 
to the production of identical evidence at the trial; and rights which 
seem quite remote in legal terms may be supported by evidence which 
extensively overlaps. The duplication in internal union cases, there- 
fore, is much greater in fact than theoretical analysis suggests. 


Third, the costs of litigation substantially affect the reality of the 
rights afforded. The plaintiff is often a union member for whom the 
legal costs are a serious obstacle to his asserting his rights. His need 
is for a single proceeding to adjudicate all of his rights. Duplication 
works a derogation of his rights, for it adds financial obstacles to his 
obtaining full protection. 


Fourth, the union needs a final settlement of the claimed rights 
to resolve the internal dispute. Litigation inevitably generates internal 
turmoil and may be deliberately used by factional groups for political 
purposes. Piecemeal adjudication prolongs and aggravates the turmoil, 
often breeding even further litigation. Full adjudication enables the 
union to take corrective action, if any be required, and return to its 
primary task of representing its members in collective bargaining. 

The primary inquiry here is the extent to which the statute per- 
mits or requires both state and federal rights to be determined in the 
same proceeding. This depends on the ability to enforce state rights 
in federal courts and federal rights in state courts. This in turn, 
raises problems of removal from state to federal courts. 





123 See § 101(a) (3). 
124 For a study of the practices followed in litigating these cases, see Summers, “The 
Law of Union Discipline—What The Courts Do In Fact,” 70 Yale L.J. 175 (1960). 
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A. Enforcement of State Rights in Federal Courts 


The central question here is to what extent state rights, claimed 
in conjunction with federal rights, can be adjudicated in the federal 
courts.’*° This leads immediately to the shadowland of pendent juris- 
diction where federal courts may dispose of a case on non-federal 
grounds even though the federal grounds have not been established.'*® 
The test of pendent jurisdiction, under Hurn v. Oursler,'*" is whether 
the federal and state claims are “two distinct grounds in support of a 
single cause of action”;'** and this, in turn, depends largely on the 
identity of the facts used to prove the two claims.’*® 

Where the state and federal claims are substantially similar—such 
as in cases of discipline for suing the union, denial of a fair hearing, 
or violation of a fiduciary obligation—there is clearly but one cause of 
action. If the state standard were higher than the federal standard, the 
federal court would have pendent jurisdiction to enforce the state 
right even though the federal right failed.’*° 





125 The federal district courts have jurisdiction without regard to the amount in 
controversy under § 1337 of the Judicial Code, 62 Stat. 931 (1948), 28 U.S.C. § 1337 
(1958), which gives original jurisdiction “of any civil action or proceeding arising under 
any Act of Congress regulating commerce.” For the applicability of this to private suits 
brought under collective bargaining statutes, see Amalgamated Clothing Workers v. Rich- 
man Bros., 348 U.S. 643 (1955); Tunstall v. Bhd. of Locomotive Firemen & Enginemen, 
323 U.S. 210 (1944). 

Apart from this, the jurisdictional grant in the statute should be interpreted as 
being without regard to the amount in controversy, for the rights to be protected, in 
the main, are not susceptible to monetary evaluation. They are in the nature of civil 
rights, and requiring a jurisdictional amount would frustrate the clear purpose of Con- 
gress to give union members protection in the federal courts. Cf. Tenney v. Brandhove, 
341 US. 367 (1951); Smith v. Allwright, 321 U.S. 649 (1944); Hague v. CIO, 307 US. 
496 (1939). 

126 See generally, Moore’s Federal Practice § 3, at 1815-17 (1st ed. 1948); Note, 
“Jurisdiction in Federal Courts Over Non-Federal Claims When Joined With A Federal 
Question,” 52 Yale L.J. 922 (1943). 

The federal court has jurisdiction even though the complaint fails to state a good 
cause of action on the federal claim. All that is required for jurisdiction is that the com- 
plaint “is drawn so as to claim a right to recover under the Constitution and laws of 
the United States.” Bell v. Hood, 327 U.S. 678, 681 (1946). The suit might be dismissed 
for want of jurisdiction if the federal claim “clearly appears to be immaterial and made 
solely for the purpose of obtaining jurisdiction or where such claim is wholly insub- 
stantial and frivolous.” Jd. at 682. 

127 289 U.S. 238 (1933). 

128 Jd, at 246. The plaintiff claimed a violation of federal rights under the copy- 
right statute, and a violation of state rights under the common law of unfair competition. 

129 Complete identity of the facts is not required to constitute the same cause of 
action for the purpose of pendent jurisdiction. It is enough if the facts are substantially 
identical. This leaves undefined the degree of identity required. 

130 See, e.g., Strachman v. Palmer, 177 F.2d 427 (1st Cir. 1949), where plaintiff 
sued under the Interstate Commerce Act and state common law for negligent damage to 
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Even though the substantive rights differ, there may still be but 
a single cause of action.’* If a trusteeship is challenged because it is 
not for a permissable purpose under section 302, and also because it 
was imposed without a hearing as required by state law, the essential 
facts to support the two grounds are quite different. There is, however, 
but one wrong to be remedied; and the evidence which the court must 
in practical terms consider in determining the federal claim will in- 
clude almost all, if not all, the evidence required to dispose of the 
state claim.’*? Similarly, a member who claims that his discipline is 
in reprisal for exercising his statutory rights may also claim that the 
procedure failed to conform to the union constitution. The two claims 
are but “two distinct grounds in the same cause of action.” There 
was but one expulsion; he seeks but one reinstatement; and the trial 
of the federal claim will produce at least nine-tenths of all the facts 
needed for the state claim.’** 

Whether the federal court has pendent jurisdiction is not a con- 
ceptual but a practical problem.’** The cause of action is not to be 
measured by legal theories, but by the dispute which the court is 
required to adjudicate; and identity of the evidence used to prove the 
two claims must be determined not by examining essential allegations 
of counts in the complaint, but by examining the evidence practically 





livestock. The court held that it had pendent jurisdiction over the state claim even 
though the federal claim was decided against the plaintiff. 

131 See, e.g., Markert v. Swift & Co., 187 F.2d 104 (2d Cir. 1951), where plaintiff 
claimed the defendant by failing to provide employees uniforms had violated the Federal 
Meat Inspection Regulations and also a collective bargaining agreement—then considered 
a state claim. The court at page 107 of the opinion held that although “the legal source 
of the alleged duty differs, in one case the claim being that it is imposed by federal 
law and in the other by the common law contracts” there was but a single cause of 
action and the court had pendent jurisdiction. 

132 See, e.g., Jacobs v. North La. Gulf. Ry. Co., 69 F. Supp. 5 (W.D. La. 1946) 
where an injured employee sued under the Federal Employers Liability Act and the 
State Workmens Compensation Act. The former required proof of negligence and allowed 
recovery of full damages, but the latter did not require negligence and limited recovery 
to a statutory amount. The court at page 8 of the opinion held that “having acquired 
jurisdiction for the former issue, it would continue for decision of the latter.” 

133 See, e.g., South Side Theatres v. United West Coast Theatres, 178 F.2d 648 (9th 
Cir. 1949), where plaintiff in a declaratory judgment action claimed that the contract 
was illegal under the Sherman Act, and also that it had been cancelled according to its 
termination clause. The court held that even though the federal ground was not estab- 
lished by the evidence, the court could retain jurisdiction and dispose on the non-federal 
ground. 

134 See Shulman & Jaegerman, “Some Jurisdictional Limitations on Federal Pro- 
cedure,” 45 Yale L.J. 393 (1936) ; Note, “Federal Jurisdiction Over A Non-Federal Issue 
When Joined With A Federal Question,” 34 Minn. L. Rev. 559 (1950). All of the writing 
in the field has favored a liberal and practical application of pendent jurisdiction. See also 
authorities cited supra note 126. 
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required at trial to enable the court to act responsibly and effectively. 
The need to avoid wasteful duplication of judicial effort, to reduce the 
costs of litigation for the parties, and to obtain a prompt final settle- 
ment of the internal union dispute all require that in these cases 
pendent jurisdiction not be niggardly granted.’* 

Apart from pendent jurisdiction, federal courts may also adjudi- 
cate state rights as a necessary part of adjudicating federal rights. 
For example, a union member may sue in the federal courts to compel 
the local officers and the local’s attorney to repay legal fees paid to 
effect a secession of the local. Whether the payment was a violation 
of fiduciary obligation under federal law may depend on whether the 
local had a right to secede under state law. The federal court in order 
to decide the federal claim must also decide the state claim.'** 


B. Enforcement of Federal Rights in State Courts 

Legislative history gives no explicit guide on whether actions to 
enforce federal rights could be brought in state courts. The question 
was never raised or discussed either in the committee reports or the 
floor debate. This very silence, however, suggests that Congress had 
no clear or considered intent to make jurisdiction in the federal courts 
exclusive. 

The statutory language, though ambivalent, points toward con- 
current jurisdiction. The enforcement section of the Bill of Rights 
provides that “Any person whose rights . . . have been infringed . . . 
may bring a civil action in a district court of the United States ... .”"*" 
The clause permitting private suits in trusteeship cases similarly pro- 
vides that the plaintiff “may bring a civil action” in the federal 
courts.'** The use of the term “may” in this context indicates con- 
current and not exclusive jurisdiction in the federal courts.'*® 





135 It has been argued that the federal court is not compelled to decide the state 
question, but has discretion to refuse to decide the pendent issue, and might exercise 
that discretion when the federal claim is dismissed prior to trial, for this would cause 
little inconvenience to the parties. See Note, “Discretionary Federal Jurisdiction,” 46 II. 
L. Rev. 646 (1951). This overlooks the element of delay which is of special importance in 
internal union cases, and which should be given weight if the motion to dismiss is not 
made at an early stage in the proceedings. 

136 See, e.g., Marosky v. Bethlehem Hingham Shipyard, 177 F.2d 529 (1st Cir. 1949), 
where plaintiff sued for overtime pay under the Fair Labor Standards Act. Determining 
the overtime pay required determining the regular rate of pay under the employment 
contract which was governed by state law. The court, having decided this state question 
in order to decide the federal claim, had pendent jurisdiction to award the amount of 
base pay due under state law. 

137 Section 102. 

138 Section 304(a). 

139 See Moore’s Federal Practice at 227-36, 2017 (2d ed. 1959); Note, “Exclusive 
Jurisdiction of Federal Courts,” 70 Harv. L. Rev. 509 (1957). 
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In two places, the statute expressly provides for concurrent juris- 
diction, superficially creating an inference that jurisdiction is other- 
wise exclusive. The history of these two provisions, however, reverses 
the inference. One provision, which allowed union members to sue 
for violation of fiduciary obligations,‘*® was added to the Kennedy- 
Ives Bill during the 1958 Senate debate.’*' At that time it was the 
only federal right enforceable by private action, and the express pro- 
vision for concurrent jurisdiction was apparently written out of an 
excess of caution to require not only federal but state courts to enter- 
tain these suits. The other provision, which permitted union members 
to compel inspection of books and records,'** was added in the final 
stages of evolution of the bill by the House Committee in 1959.'** 
It was the last private action incorporated into the statute and again 
expressly provided for concurrent jurisdiction. 


Nothing in any of the reports or debates suggests that these two 
particular federal rights were to be placed on a different footing from 
other federal rights created by the bill. The variations do not represent 
purposeful differences, but sporadic excesses of caution disclosing an 
implicit understanding that all private actions to enforce rights under 
the act could be brought in either federal or state courts. 

No persuasive policies argue against this result. The state courts 
are fully competent to adjudicate and enforce these rights; they have 
in fact had far more experience with internal union disputes than 
federal courts. There is no reason to fear that they will be unfriendly 
to the federal claims; rather, close study of state cases suggests that 
they have sought to manipulate the common law doctrines to achieve 
results approximating the federal rights.’** 

On the contrary, there are strong practical reasons for finding 
concurrent jurisdiction, the most compelling of which are rooted in the 
need to adjudicate interlaced federal and state rights in the same 
proceeding. The plaintiff ought not be driven to double litigation 
in separate courts simply because his state claim is so separate from 
his federal claim as to fall outside the pendent jurisdiction of the 
federal court. Neither should he be permitted to litigate twice the 
same cause of action based on parallel federal and state claims by 
first suing on his state right in the state court and then suing on his 





149 Section 501(b). 

141 104 Cong. Rec. 11327-29 (daily ed. June 16, 1958). 

142 Section 201(c). 

143 H.R. 8342, 86th Cong., Ist Sess. § 201(c) (1959). The House Report accom- 
panying the bill, H.R. Rep. No. 741, 86th Cong., Ist Sess. (1959), did not even mention 
this sub-section, except in its section by section analysis. 

144 See Summers, supra note 124. 
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federal right in the federal court. These, however, would follow if 
the state court lacked concurrent jurisdiction. On the other hand, 
if federal rights are enforceable in state courts, the plaintiff can com- 
bine causes of action and litigate the entire dispute in one proceeding. 
At the same time, adjudication will bring a measure of repose to the 
union, for final judgment on a cause of action will be res adjudicata 
on both the state and federal grounds which could have been relied 
upon to support it. 

In view of the legislative history, reinforced by the compelling 
practical need on the part of the courts and both of the parties to 
facilitate the full settlement of the dispute in a single proceeding, it 
seems reasonably clear that the statute should be interpreted as making 
federal rights enforceable in state courts. 


C. Removal of Actions from State Courts 


Actions in the state court can combine a wide range of claims, both 
federal and state, within the limits of the state’s procedural rules 
permitting joinder of causes of action. Thus, an international union 
might charge the local officers with corruption, remove them from office, 
install a trustee and order the local consolidated with another local, 
and then discipline members who refused to cooperate. The officers and 
disciplined members might sue in the state court to enjoin the con- 
solidation, remove the trusteeship, recover union office and reinstate 
the disciplined members. If the complaint alleges any violation of 
the federal statute, the whole action can be removed by the defendant 
to the federal court.’*° ; 

A state claim paralleling an asserted federal claim and constitut- 
ing but a distinct ground in support of a single cause of action within 
the meaning of Hurn v. Oursler,'*® would be removable on the basis of 
original federal jurisdiction.'** State claims which constitute separate 
and independent causes of action would be removable along with 
the other claims,'** but the federal court could in its discretion remand 





145 No amount in controversy is required for removal because the federal court has 
original jurisdiction regardless of the amount in controversy, supra note 125. See Moore’s 
Commentary On The U.S. Judicial Code 228 (1949). 

146 289 U.S. 238 (1933). 

147 62 Stat. 937 (1948), 28 US.C. § 1441(b) (1958). See Lewin, “The Federal 
Courts’ Hospitable Back Door—Removal of ‘Separate And Independent’ Non-Federal 
Causes of Action,” 66 Harv. L. Rev. 422, 424-26 (1953). 

148 62 Stat. 937 (1948), 28 U.S.C. § 1441(c) (1958). Removal under this subsection 
includes cases in which federal jurisdiction over the non-state cause of action is based 
on a federal question. Note, “Removal Under Section 1441(c) of The Judicial Code,” 52 
Col. L. Rev. 101 (1952). It has been suggested that certain intermediate types of state 
claims might be considered as separate causes of action under Hurn v. Oursler, supra 
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those claims to the state court. In exercising that discretion, one of the 
critical considerations should be the enveloping nature of proof in these 
cases and the need for the courts to inquire into the underlying dispute 
within the union which gave birth to the litigation. In practical terms, 
there is but a single dispute with multiple maneuvers and counter- 
actions. To parcel up the dispute according to concepts of cause of 
action will result in trying it piecemeal and defeat all the values which 
have been emphasized above for adjudicating the whole dispute in 
a single proceeding. 
CONCLUSION 

The Labor Reform Act marks a new frontier in the law of pre- 
emption, for it represents a serious effort by Congress to define and 
coordinate the relative roles of federal and state law through statutory 
provisions. Congress had few guides to follow, but the exploratory 
efforts here may provide experience which will give guides for the 
future.'*® 


Congress did not, and could not, work out in detail the coordina- 
tion of federal and state law. To do so would require at the very least 
a comprehensive knowledge of existing state law and the kinds of cases 
which came before the courts. Furthermore, it would require a clear 
understanding by Congress of what it was prescribing as federal law. 
Congress lacked both of these since such precision of knowledge and 
understanding is not possible. State law in this area is amorphous and 
deceptive, burdened with outworn doctrines and “Janus-faced” rules. 
Any statute must be cast in flexible terms to be fitted to the needs 
of the unlimited variety of problems which may arise. Congress, then, 
was confronted with the task of coordinating two bodies of law whose 
contents were inevitably imprecisely known. The most that it could 
do was to indicate in broad terms the pattern of coordination and 
adjustment. 


This leaves a large job for the courts; they must work out the 
details of coordination and make the adjustment in particular cases. 
The courts’ role is the customary one of elaborating legislation. It is 
peculiarly appropriate here, for courts have a special responsibility to 
coordinate competing bodies of law subject to review by the Supreme 
Court, the arbiter of the federal system. 


The courts, in approaching this task, must recognize that Congress 





note 146, but not “separate and independent” under § 1441(c), and neither the state nor 
federal claim could be removed. Lewin supra note 147, at 431. Such an anomalous result 
would seem unlikely. Where federal jurisdiction was based on federal question, sub- 
section (c) should take up where subsection (b) leaves off. “Removal Under Section 
1441(c) of The Judicial Code,” supra. 
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did not give them a blueprint with specifications, but rather general 
guides. Answers can not be distilled from the words of the savings 
clauses, but must be projected from their broad thrusts of purpose. 
Neither section 103 nor section 603(a) can be applied literally in all 
cases, but must be applied to achieve their central purpose of maximum 
protection of individual rights. The wording of section 403 may be 
misleading unless it is read in the light of the overriding purpose to 
create a uniform body of law regulating elections. Above all, the courts 
have a primary responsibility to make the coordination of federal and 
state law work to achieve the objectives sought by Congress; and not, 
out of hostility to the act or its efforts to preserve protections under 
state law, use the words of Congress to defeat its objectives. 
Coexistence of state and federal law obviously presents complex 
problems, although probably no more difficult and less unsettling than 
would have been created by complete pre-emption. The preconceived 
fears of conflict between the two bodies of law appear, upon more 
careful analysis, to be far less than imagined, because for the most 
part the two levels of protection do not clash but reinforce and sup- 
plement each other. Only in rare situations does one law command 
that which the other prohibits, and when that occurs the conflict is 
simply resolved by giving primacy to the federal command. Apart 
from intricate procedural knots created by enforcement of dual rights 
in both federal and state courts, most of the difficult problems exist 
more in the realm of theory and artificial hypotheticals than in the 
realm of practical reality. None of the problems are beyond the or- 
dinary competence of courts to resolve. 















A HOUSE DIVIDED—THE SCHISM DOCTRINE 


HENRY MAYER* 


Serenity and harmony are hardly the hallmark of parent-local 
union relationship. Material differences at times overflow the channels 
of intraunion bounds and affect existing representative status and con- 
tract rights. When dissension cuts sufficiently deep to bring about a 
parting of the ways with resultant confusion in the identity of the or- 
ganizations claiming to represent employees under a collective bargain- 
ing agreement, there exists the legal situation which the National Labor 
Relations Board [hereafter, the Board] calls a schism.’ 

The schism doctrine is a by-product of the Board’s struggle to re- 
solve the conflict, inherent in the National Labor Relations Act,” be- 
tween the desirability of stability in labor-management relations and 
securing to employees their free choice of representatives. Aside from 
the provision of having no more than one election a year,* the statute 
does not by specific provision attempt to resolve this conflict. The 
Board has done so by the case-by-case method.* 

Early in the history of the act, the Board barred an election peti- 
tion if a contract for the duration of one year existed between the em- 
ployer and the incumbent union.° The Board then moved to a more 
flexible position, saying that a contract for a “reasonable period of 
time” will bar an election. What was “reasonable” depended upon the 
duration of contracts in “a substantial part of the industry” involved.’ 





* Member, New York Bar. 

1 Naumoff, “Evolution of the NLRB Contract Bar Doctrine,” 10 CCH Lab. L. J. 
687, 691 (Oct. 1959). 

2 National Labor Relations Act, as amended, 61 Stat. 136 (1947), 29 U.S.C. §§ 151- 
168 (1958). 

3% National Labor Relations Act, 49 Stat. 453 (1935), 29 U.S.C. § 159(c)(3) (1958). 

4 See Millis and Brown, From The Wagner Act to Taft-Hartley 155 (1950). In 
Trailer Co. of America, 51 N.L.R.B. 1106, 1109-10 (1943), the Board said: 

“The Board has always held to the view, we think correctly, that its discretion with 
respect to the effect to be given to a collective bargaining contract in a representation 
case is limited by the necessity of balancing two separate interests of employees and 
society which the Act was clearly designed to foster and protect: namely, the interest 
in such stability as is essential to encourage ‘the practice and procedure of collective 
bargaining’ and the sometimes conflicting interest in the freedom of employees to select 
and change their representatives at will. In weighing these conflicting interests, the 
Board has developed its doctrine that a contract will bar an investigation to determine 
representatives for a definite and reasonable period, but no longer.” 

5 National Sugar Ref. Co., 10 N.L.R.B. 1410 (1939). 

6 See 6 N.L.R.B. Ann. Rep. 55 (1941); Eaton Mfg. Co., 29 N.L.R.B. 53 (1941). 

7 See 10 N.L.R.B. Ann. Rep. 19 (1945); Uxbridge Worsted Co., 60 N.L.R.B. 1395 
(1945) ; United States Finishing Co., 63 N.L.R.B. 575 (1945). 
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THE SCHISM DOCTRINE 


In more recent times, the Board has enunciated a more rigid rule: 


We have decided that henceforth a valid contract having a 
fixed term or duration shall constitute a bar for as much of its term 
as does not exceed 2 years and that any contract having a fixed term 
in excess of 2 years shall be treated, for the purposes of contract 
bar, as a contract for a fixed term of 2 years, notwithstanding the 
fact that a substantial part of the industry of which the contract 
employer is a part may be covered by contracts for a longer term.* 


During the evolution of the contract bar principle, the Board, 
which started by giving weight to stability of labor relations, began to 
think in terms of the “status” of the incumbent union and of protecting 
that status.® Of course, if a situation existed where “status” was lost 
and where the contract could not serve to stabilize labor relations, the 
Board realized that more weight ought to be given to the freedom of 
choice of representatives. In such situations, the existing contract was 
held not to bar an election.’° 


It is clear that if the union, which signed a contract with the em- 
ployer, was no longer in existence or was no longer functioning, it had 
no status to be protected and there was no longer any stability of labor 
relations to preserve. The contract, therefore, lost its purpose as a 
bar." 


A “schism” in the ranks of the union, leading to a doubt as to who 
represented the employees, also prevented an existing contract from 
being a bar to an election petition.’* In a very early case, United Stove 
Co., the Board said: 


The Board notes that this case does not involve a contest be- 
tween rival labor organizations competing for majority representa- 
tion during the existence of a valid outstanding exclusive bargaining 
contract, but that substantially the entire membership of Local 630, 
A.F.L.-U.A.W., acting upon their own initiative, disbanded the local, 
surrendered its charter, and transferred their affiliation to the 
C.1.0.-U.A.W. Under all the circumstances of this case, we find that 
the contract does not constitute a bar to this proceeding.'* 


In that case, the incumbent local was a part of the AFL United 
Automobile Workers. While its contract with the employer was in 
effect, the local’s executive board appointed a committee to submit to 
the local membership a resolution to change affiliation to the CIO Auto- 
mobile Workers Union. At a membership meeting, called for that pur- 





8 Pacific Coast Ass’n of Pulp and Paper Mfrs., 121 N.L.R.B. 990, 992 (1958). 

9 See Millis & Brown, op. cit. supra note 4, at 157. 

10 Container Corp., 61 N.L.R.B. 823 (1945); Trailer Co. of America, supra note 4. 
11 Aladdin Indus., 63 N.L.R.B. 76 (1945). 

12 United Stove Co., 30 N.L.R.B. 305 (1941). 

13 Supra note 12, at 308. 
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pose, the members who attended voted unanimously to assign the in- 
terests of the AFL local to a new CIO local. They disbanded the AFL 
local. They reconvened immediately as a meeting of the CIO local and 
elected the same officers they had when they were the AFL local. The 
company refused to recognize the new local. The CIO local petitioned 
for an election. The company and the AFL local set up their contract 
as a bar. The Board ordered an election. The AFL local evinced no 
desire to be on the ballot. “No union” appeared on the ballot. 

In the United Stove case, there was no confusion as to which union 
represented the employees. A direction of election, however, was the 
method by which the employer could ultimately be forced to bargain 
with the CIO local. 

A mere change in affiliation is not enough to create a schism and to 
remove a contract as a bar. This was stressed by the Board in Michi- 
gan Bell Telephone Co.’* There, the Communications Workers of 
America, a parent organization, was unaffiliated. The union had sub- 
ordinate groups, known as divisions. Divisions 43 and 44 had agree- 
ments with the employer. During the period of these agreements, the 
parent union affiliated with the CIO. The employer filed an election 
petition, claiming that the affiliation had so changed the character of 
the contracting divisions as to create a doubt that they remained the 
chosen representatives of the employees. 

The Board dismissed the employer’s petition. It noted that, as an 
exception to its contract bar principle, it had directed elections “in 
cases in which a change in the structure or affiliation of the contracting 
union so modified the character of that union that a real doubt arose as 
to whether it remained the labor organization which the employees de- 
sired to represent them.’’® The Board then went on to say that the 
exception did not apply in that case: 


In all of the cases relied upon by the Employer something 
considerably more substantial than a mere change in the affiliation 
of the contracting union’s parent organization, such as is present 
here, had occurred. Thus, in many of these cases, the facts dis- 
closed a schism in the contracting union, resulting in the establish- 
ment of a new union which challenged the representative status 
of the existing local. In others of these cases, the old contracting 
union abandoned its representative status or was voted out of exis- 
tence by its members. It is true that in some instances the schism 
in, or demise of, the contracting union was provoked by a change 
in the affiliation of that union or of its parent organization. But we 
are aware of no case in which the Board applied the rule here 





14 85 N.L.R.B. 303 (1949). 
15 Jd. at 304. 
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urged by the Employer where a change in affiliation of the parent 
union, without more, was all that occurred.'* 


There were, of course, no conflicting claims to representation 
rights in the Michigan Bell case. There was merely an attempt by an 
employer to repudiate a relationship because it preferred not to deal 
with a union which abandoned its independent status to become part of 
the CIO. The stability of labor relations, in a legal sense, represented 
by the collective bargaining agreement and an unopposed union to ad- 
minister it, continued to exist. The basic reason for maintaining the 
agreement as a bar to an election was present. Thus, in Louisville 
Ry. Co." and Prudential Ins. Co.,’* where locals disaffiliated from 
one parent, affiliated with another, kept their identity and assigned 
their agreements with the employers to the locals as newly affil- 
iated, there was held to be no schism and the employers’ petitions for 
elections were dismissed. 

It is, of course, a question of fact in each case whether or not a 
“change in the structure or affiliation of the contracting union so modi- 
fied the character of that union”’® that confusion arises as to the 
identity of the union. The Board has endeavored during the years to 
establish criteria by which to measure whether a true schism exists, 
whether to conclude that there is no longer any stability of relations 
to maintain and, therefore, to resolve opposing representation claims 
by an election despite the existence of a collective bargaining agree- 
ment. 

In 1958, the Board endeavored to standardize its criteria in 
Hershey Chocolate Corp.*° While the earlier schism cases arose out of 
the transfer of allegiance from the AFL to the CIO and then out of 
expulsion of parent unions from the CIO on ideological grounds, the 
Hershey case arose out of the expulsion of a parent union from the 
AFL-CIO as a result of disclosures by the McClellan Committee. 

In Hershey, the employer filed the election petition. Local 464 of 
the Bakery & Confectionary Workers International Union of America 
(BCW) had represented the employer’s employees since 1939. The 
BCW was originally an AFL affiliate. It later was an affiliate of the 
merged AFL-CIO. Its most recent contract with Hershey ran from 
April 1, 1957, to December 31, 1958. The local negotiated, executed 
and administered the contract. While the contract was in effect, BCW 
was first suspended and then expelled from the AFL-CIO as a result 





16 Jd. at 304-05. 
17 90 N.L.R.B. 678 (1950). 
18 106 N.L.R.B. 237 (1953). 
19 Supra note 15. 
20 121 N.L.R.B. 901 (1958). 
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of corrupt practices brought to light by the McClellan Committee. The 
suspension caused a rift in the ranks of BCW. Local 464 held a mem- 
bership meeting, called for the purpose of voting on a resolution con- 
demning the BCW officers and calling upon BCW to meet the condi- 
tions imposed by the AFL-CIO. 

When BCW was expelled, the AFL-CIO chartered a new union, 
the American Bakery & Confectionary Workers of America (ABC). 
Then Local 464, by a majority executive board vote, called a special 
membership meeting to consider disaffiliating from BCW, and affili- 
ating with ABC by transferring assets and the status of the collective 
bargaining agreement with Hershey to the latter. The membership, by 
a vote of 829 to 1, agreed to disaffiliate from BCW, to affiliate with 
ABC as Local 464, to transfer property and contract rights from Local 
464 BCW to Local 464 ABC and to retain the same officers as the of- 
ficers of the new local. ABC then chartered the new local. After the 
new affiliation, about 1,350 employees out of 1,700, who formerly had 
dues deduction cards with BCW, executed new dues deduction cards 
in favor of Local 464 ABC. The Board, after reviewing these facts, 
stated that “the change in affiliation has apparently produced no 
change in the bargaining relationship with the employer.”””* 

The employer filed a petition because it did not know which of 
the two organizations it was obligated to recognize. Both unions 
claimed the contract as a bar. No more than 50 employees expressed 
any continued allegiance to the old BCW. 

It would seem, at this point, that the Board could have dismissed 
the petition on the basis of the Louisville Ry.” and Prudential Ins. 
cases.** There seems to be little doubt that here there was a transfer 
of affiliation with complete maintenance of identity and substantial 
employee participation and acquiescence in the transfer. The Board 
itself recognized that there was “apparently . . . no change in the 
bargaining relationship with the Employer.’’”* 

However, the Board took the occasion offered by this case to con- 
sider “possible revisions in certain of its contract bar policies bearing 
on or related to the issues of schism. . . .”*° The Board decided to 
wrestle with the many problems flowing out of schism situations. It 
considered, not only what would constitute a schism, but: the type of 
election to hold where a schism exists, the effect of such an election on 





21 Jd. at 904. 

22 Supra note 17. 

23 Supra note 18. 
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the existing contract and the consequences of assigning the contract 
from one union to another. 


It is interesting to note that, at the very outset, the Board re- 
iterated its earlier position that its contract bar policies are discre- 
tionary rules “which may be applied or waived as the facts in a given 
case may require in the interests of effectuating the policies of the 
Act.”** It would seem, therefore, that although the Board may develop 
principles regarding a schism (as it did in Hershey), one may never be 
certain that these principles will always be applied in the same way. 

The Board, in discussing the elements of a schism, pointed out 
that in the past it had held a schism existed in (a) cases where a basic 
intraunion conflict resulted from disaffiliation or expulsion of a union 
from a federation and the creation of a new rival union within the 
federation or the transfer of affiliation of part of one union to an ex- 
isting rival union,”* and (b) cases where local change of affiliation was 
unrelated to any basic intraunion conflict.** The Board concluded that 
it would continue to find a schism in the first type of case, that is, 
where local action occurs in the context of a basic intraunion conflict, 
but that it would no longer hold that a schism existed in the second 
type of case. 

Thus, the Board would no longer hold a schism existed, as it held 
in Brightwater*® (where the independent contracting union purported 
to affiliate with District 50 UMW, leaving a group of employees who 
were still loyal to the independent union and kept its identity alive), 
or in Sun Shipbuilding*®’ (where 150 out of 2500 members of the con- 
tracting union met and voted to disaffiliate from the parent union and 
remain as an unaffiliated union and both the old and new unions 
claimed representation rights), or in New York Shipbuilding* (where 
700 out of 3000 members of the contracting union met and voted to 
disaffiliate from one parent union and to affiliate with a rival parent 
union). 

The Board, in Hershey, stated that local union change resulting 


26 Ibid. 

27 Here, the Board cited The Great A.&P. Tea Co., 120 N.L.R.B. 656 (1958); A.C. 
Lawrence Leather Co., 108 N.L.R.B. 546 (1954); Wade Mfg. Corp., 100 N.L.R.B. 1135 
(1952); Boston Machine Works Co., 89 N.L.R.B. 59 (1950); Harbison-Walker Re- 
fractories Co., 44 N.L.R.B. 816 (1942); Brewster Aeronautical Corp., 14 N.L.R.B. 1024 
(1939). 

28 Here, the Board cited N.Y. Shipbuilding Corp., 89 N.L.R.B. 915 (1950); Sun 
Shipbuilding & Dry Dock Co., 86 NLRB 20 (1949); Brightwater Paper Co., 54 N.L.R.B. 
1102 (1944). 

29 Brightwater Paper Co., supra note 28. 
30 Sun Shipbuilding & Dry Dock Co., supra note 28. 
81 N.Y. Shipbuilding Corp., supra note 28. 
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from a basic intraunion conflict affected stability of labor relations 
while a local union change unrelated to such a basic intraunion con- 
flict did not affect stability of labor relations. The Board went on to 
define ‘“‘a basic intraunion conflict” as “any conflict over policy at the 
highest level of an international union, whether or not it is affiliated 
with a federation, or within a federation, which results in a disruption 
of existing intraunion relationships.’”** 


Moving from definition to example, the Board described a basic 
intraunion conflict as— 

(a) disaffiliation or expulsion of an international union from 
the federation with which it was affiliated, combined with the crea- 
tion by the federation of a new organization with similar jurisdiction 
or the assignment of such jurisdiction to an existing organization; 

(b) a split within an international union in which some of its 
officials transferred their affiliation to an existing rival union or 
established a new organization claiming similar jurisdiction.** 


The Board then moved from the specific to the general in its 
description and concluded that it would find the existence of a basic 
intraunion conflict in “any realignment affecting an international union 
or federation of unions, resulting from a policy conflict, which has sub- 
stantially the same effect on the stability of bargaining relationships 
as the above illustrations.’”** 

The basic intraunion conflict, however, is not enough in itself to 
constitute a schism. It must work its way down to the employees in 
the bargaining unit. They must be stirred into action as a result of it 
and such action must give rise to such confusion in the bargaining 
relationship that only an election can restore the pre-existing stability. 


It is apparent, then, that a dispute between a local and its parent, 
causing the local to disaffiliate or to align itself with another parent is 
not sufficient to bring about a schism situation. The conflict must be 
at the top—the split must appear at the parent union level; only when 
its reverberations have been felt and acted upon by the local at the 
bargaining unit level, mirroring the split at the top and creating con- 
fusion as to which entity represents the employees in the bargaining 
unit, is there a true schism, leading to an election despite the existence 
of a contract. The action at the local level must follow the split occur- 
ring at the parent union level “within a reasonable period of time.”* 

The elements of a schism, said the Board, existed in Hershey: 
there was the “basic intraunion conflict” at the parent union level 
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brought about by the expulsion of the parent union from the AFL-CIO 
and the chartering of a new parent by the federation; the conflict at the 
top had its repercussions at the bargaining unit level; the local acted 
upon the conflict within a reasonable time after it occurred by dis- 
affiliating from the old parent and joining the new; the employer was 
faced with conflicting claims of recognition status from the old and the 
new entities. 

There is a “Toynbee-like” march of events which the Hershey 
case wove into the presently-operative schism principle: the “universal 
state” beset by a “time of troubles,” followed by an interregnum dur- 
ing which there occurs a “volkerwanderung” marked by the opposing 
forces of an “internal proletariat” and an “external proletariat.” 

It would seem, in Hershey, that the substantial nature of the 
change at the local level removed any confusion. The substitution of 
the new local for the old was sufficiently complete to have justified a 
recognition by both the employer and the Board of the new local as the 
proper representative and as the continuing party to the agreement. 
This approach, however, was expressly rejected by the Board. Thus 
in so far as the election itself was concerned, the Board adhered 
to its established practice: intervenors could get on the ballot; “no 
union” would also appear on the ballot. Here, too, there is an internal 
inconsistency. If the only confusion is as to which local—the old or the 
new— is the continuing representative of the employees, why should 
the door be opened to a rival third union or to an obliteration of union 
representation altogether? With the wide latitude afforded employers 
to propagandize against any union representation at all, the schism 
situation makes employers unexpected and happy beneficiaries. 

What about the contract? True, it is no longer a bar to an election. 
But, if a union won the election, would the employer be obligated to 
bargain a new contract or could it insist upon the winning union being 
forced, by law, to assume the existing agreement? The Board felt that 
stability of labor relations would be fostered if it would not require 
the winning union to assume the existing contract. Of course, it could 
do so voluntarily. But suppose the employer saw this as a good op- 
portunity to negotiate more advantageous terms. Could it refuse to 
go along with the winning union’s desire to assume the old contract? 
Presumably, the same principle of stability of labor relations would 
accord to the employer the same rights that are accorded to the winning 
union. 

Suppose “no union” wins. A contract had been negotiated for a 
specified duration. May the employer disregard the wages and working 
conditions in that agreement because the status of the other party, the 
union, has been obliterated by law? After all, the contract is not only 
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a bipartite document. It concerns, covers and affects employees who, 
in many respects, are third party beneficiaries of the wages and working 
conditions set forth in the agreement for a specified period of time.* 
May such employees sue on the contract to enforce their rights there- 
under in the absence of the union? Complex questions of this sort, 
as yet unanswered, are bound to arise from the type of tri-partite docu- 
ment represented by the collective bargaining agreement. 

The Hershey case gives a rather doctrinaire and rigid definition 
of a schism. There may often arise situations where confusion as to 
representation status occurs at the bargaining unit level to a degree 
more marked than in Hershey, but where this confusion did not 
emanate from a “time of troubles” besetting the parent union. And, 
conversely, as in Hershey itself, the change at the local level may be so 
clear, definite and complete as to cause little confusion and yet be 
termed “schism,” merely because it emanates from a basic intra- 
union conflict at the parent union level. A fundamental reason for the 
Board’s approach seems to have been a desire to keep raiding, rival, 
unions from asserting “schism” because of some success in converting 
a number of local members or officers. 

Hershey does serve the purpose of enunciating a principle and a 
procedure with sufficient clarity to avoid confusion in the application 
of the schism doctrine. It highlights the type of intraunion conflict 
that can jeopardize existing representation status and contract rights. 





36 See Cox, “Rights Under A Labor Agreement,” 69 Harv. L. Rev. 601, 604 (1955). 











CONTROL OF A LABOR UNION — BY WHOM, 
OVER WHAT? 


SmwNEY E. CoHN AND Davip LUBELL* 


There is much confusion, even among the well-informed, about 
the meaning of the word “control” when used in the trade union sense. 
And there is reason for the confusion. The very word—control— 
carries with it conflicting connotations. It means good or evil, depend- 
ing upon who does the controlling and for what purpose. It means 
to regulate; it means to dominate; it means to curb; it means to guide. 


In order to understand the problems of control as the word is 
used in trade union terminology, it is necessary to examine the basic 
structure of the trade union movement. The popular concept is that 
the AFL-CIO “controls” the destinies of the organizations chartered 
by it and is responsible for their deeds and misdeeds. 

The history of the AFL and the CIO proves the contrary. Prior 
to the adoption of the Code of Ethical Practices by the AFL-CIO, it 
was the pro forma answer of the AFL or the CIO that it did not and 
could not control the internal affairs of any international that was 
chartered by it, and even after the passage of the Code of Ethical 
Practices, the AFL-CIO has not attempted to control the activities of 
its chartered affiliates but reserves the right to withdraw the charter 
from such affiliate upon conviction of a violation of the Code of 
Ethical Practices, a right very sparingly used. 

The law generally recognizes the local union as the creature of 
the international.' With the creation comes the implied agreement by 
the local and its members to operate under and be governed by the 
provisions of the international constitutions. The international union 
attempts to exercise a direct control over the affairs of its locals, and 
the constitution of most international unions usually contains a whole 
series of provisions by which this control is theoretically safeguarded. 
The basic “boiler plate” provisions usually found in these international 
constitutions are: 


1. The right to change the jurisdiction of the local union.” 

2. The right to control funds, property and collective bargaining 
rights of the local unions. 

3. Provisions that in the event of the dissolution, secession or revoca- 





* Members of the New York Bar. 

1 Alexion v. Hollingsworth, 289 N.Y. 91, 43 N.E.2d 825 (1942). 

2 See, e.g., art. XV, § 2 of the Constitution of the International Brotherhood of 
Electrical Workers, AFL-CIO, and art. VII, § 6 of the Constitution of the Amalgamated 
Clothing Workers of America, AFL-CIO. 
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tion of a charter, all of the properties of the local shall revert to 
the international.® 

4. Prohibition against dissolution or secession as long as seven mem- 
bers remain in good standing and desire to retain the charter. 
(Some locals have as many as 30,000 members. )* 

5. Prohibition against the dissolution of the international union as 
long as three local unions are willing to remain affiliated with 
the international.® 

6. Right to discipline the local union and its officials.® 

7. Right to establish trusteeships over local unions.’ 


The built-in constitutional provisions for control give rise to the 
basic questions, “Who controls the international union?” and “Are 
there any counter controls which local unions effectively exercise over 
the international?” To answer these questions intelligently it is neces- 
sary to examine the widespread notion that an international union is 
actually controlled either by a dictator or, at best, by an oligarchy 
subservient to dictators. 

Free association of the words “Teamsters Union” during the 
Roosevelt era meant “Dan Tobin’s Teamsters.” During the early days 
of the Eisenhower administration, Teamsters and Dave Beck were 
synonyms. As an aftermath of the McClellan Committee hearings, 
Jimmy Hoffa is the new synonym for the Teamsters Union. The tend- 
ency on the part of the public to merge the individual and a union 
into one is not confined to the Teamsters. Garment workers means 
David Dubinsky, longshoremen means Harry Bridges, New York Hotel 
Trades Council means Jay Rubin, auto workers means Walter Reuther, 
and the AFL-CIO means George Meany. These men and their coun- 
terparts are pictured as labor union bosses beyond control, who must 
hereafter be controlled, and the paths of control lie through legisla- 
tion and the courts. 

Undeniably strong labor leaders wield enormous influence in 





3 See, e.g., art. XIV, § 8 of the Constitution of the Bakery and Confectionary 
Workers International Union of America, and art. X, § 28 of the Hotel and Restaurant 
Workers International Union, AFL-CIO. 

4 See, e.g., art. XIV, § 22 of the Constitution of the Bakers International, and art. 
VII, § 7 of the Constitution of the Amalgamated Clothing Workers. 

5 See, e.g., art. I, § 4 of the Constitution of the International Hotel and Restaurant 
Workers. 

6 See, e.g., art. IX of the Constitution of the United Steelworkers of America, CIO, 
and art. IV, § 8 of the Constitution of the International Brotherhood of Electrical 
Workers. 

7 See, e.g., art. XX, §§ 4(a) and 4(d) of the Bakers International Constitution. 
For a more detailed examination of these powers, see Cohn, “The International and the 
Local Union,” 11 N.Y.U. Annual Conference on Labor 7 (1959). 











1961] CONTROL OF A LABOR UNION 165 


their international, but control of the international has always been 
subject to counter control by the courts and by an evergrowing sys- 
tem of administrative regulations, both federal and state. 


A. CONTROL BY THE CouRTS—GENERAL 


One important source of restriction upon unbridled exercise of 
power by the international is the brake provided by the common law. 

The early view of the state common law was strictly legal—to hold 
that the international constitution and bylaws were a contract be- 
tween the union and its members which controlled the terms upon 
which membership and accruing rights in the union could be obtained 
or lost. The New York Court of Appeals aptly described and adopted 
this view in Polin v. Kaplan:*® 

The Constitution and by-laws of an unincorporated association 

express the terms of a contract which define the privileges secured 

and the duties assumed by those who have become members. As the 

contract may prescribe the precise terms upon which a member- 

ship may be gained, so may it conclusively define the conditions 

which entail its loss. 


This approach, while primarily strengthening the hand of the 
international, also provided protection to the local and the member 
against actions by the international not in accordance with or con- 
trary to the constitution and bylaws. This standard finds partial 
recognition in recent federal labor legislation.’® 

With the increasing perfection of new and overreaching methods 
of control by the international in accordance with (and actually fur- 
thered by) the union constitution,’ the common law courts increasingly 
intervened on broad equity grounds to impose restraints upon inter- 
national actions contrary to justice. Again the New York court pro- 
vides an excellent statement of this attitude. In Jrwin v. Possehl,' 
the court stated: 

The constitution and laws of every labor organization are to be 

judged and construed in this state and country according to well- 

conceived ideals and principles of law, ordained by a democratic 
people proud of their heritage and zealous of the protection of 





8 257 N.Y. 277, 281, 177 N.E. 833, 834 (1931). 

® Polin v. Kaplan, supra note 8; Fanara v. Int’l Bhd. of Teamsters, 205 Misc. 538, 
128 N.Y.S.2d 449 (Sup. Ct. 1954); Canfield v. Moreschi, 182 Misc. 195, 49 N.Y.S.2d 903 
(Sup. Ct. 1943). 

10 See § 302 of the Landrum-Griffin Act, 73 Stat. 531 (1959), 29 U.S.C. § 462 
(Supp. I, 1959). 

11 See, e.g., Feller v. Egelhofer, 125 N.Y.S.2d 816 (Sup. Ct. 1953); Steinmiller v. 
McKeon, 21 N.Y.S.2d 621 (Sup. Ct. 1940), aff'd, 261 App. Div. 899, 26 N.Y.S.2d 491 
(1941), aff'd, 288 N.Y. 508, 41 N.E.2d 925 (1942). 

12 143 Misc. 855, 858, 257 N.Y. Supp. 597, 601 (Sup. Ct. 1932). 
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their rights of equal opportunity, of voice in the selection of local 
and general officials, in taxation, the appropriation and expendi- 
ture of money for governmental purpose, and of the right and op- 
portunity of assembly and freedom of speech. 


This “equity” concept of court restraints upon the international’s 
action has found ever widening acceptance and use, particularly in 
the legal battles against bureaucracy.’* 

In Crawford v. Newman,"* the New York court recently reaf- 
firmed the broad equity position, stating: 

It is unconscionable to hold that, because a written contract does 

not expressly so provide, that a contracting party may not, with- 

out breaching the contract, disaffiliate from a corrupt and dishonest 

association. This is especially so when there is at stake the welfare 

of thousands of members of a union, together with the public 

confidence so essential to maintain peaceful and friendly relations 

with businessmen, big and small. 


The doctrine has been invoked by the courts to prevent the literal 
use of constitutional provisions by the international for the purpose 
of oppressing the local and its members.’* 


B. CONTROLS BY THE LocAL UNION AND LocAL MEMBERSHIP 
1. Modes of Control 


Absent the effective controls embodied in the written constitution 
and bylaws, the core of control exercised by the local is through the 
means of its day-to-day relationship with the workers and the em- 
ployer. This is the backbone of trade union power. 

The worker in the shop will usually have contact only with 
the local leaders and will give his allegiance to that leadership and 
the local. These leaders are home-grown, having arisen from the local 
shop in most instances. The internationai may be a stranger or even 
an imposing outsider to the member. 

For the most part, the employer deals with the local and its lead- 
ership in day-to-day operations and negotiations. The very preference 
of the employer to deal with the local leadership, as persons he knows 





13 []lustrative of the use of this equity concept are the New York sandhog cases: 
Dusing v. Nuzzo, 262 App. Div. 781, 26 N.Y.S.2d 345 (1941); 177 Misc. 35, 29 
N.Y.S.2d 882 (Sup. Ct. 1941), modified, 263 App. Div. 59, 31 N.Y.S.2d 849 (1941); 
178 Misc. 965, 37 N.Y.S.2d 334 (Sup. Ct. 1942), aff'd, 265 App. Div. 989, 40 N.Y.S.2d 
334 (1943), modified, 182 Misc. 264, 291 N.Y. 81, 44 N.Y.S.2d 402 (1943). 

14 13 Misc. 2d 198, 202, 175 N.Y.S.2d 903, 907 (Sup. Ct. 1958), aff'd, mem., 8 
App. Div. 2d 789, 188 N.Y.S.2d 943 (1959). 

15 Garcia v. Ernst, 101 N.Y.S.2d 683 (Sup. Ct. 1950); O’Neill v. United Plumbers, 
348 Pa. 531, 36 A.2d 325 (1944); Liming v. Maloney, 32 Tenn. App. 632, 225 S.W.2d 276 
(1949). 
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and has been dealing with, becomes significant in an international- 
local dispute where the employer, asserting his contractual rights, will 
support the local union. 

The right of certification as collective bargaining representative 
under the National Labor Relations Act’® is most often vested in the 
local union. The extent to which this statutory right supersedes the 
typical provision of the union constitution that the international is 
entitled to the collective bargaining rights has been the subject of 
apparently conflicting adjudication.” 

A final means of control exercised by the local is the power of 
secession. This move, by which the local membership disaffiliates 
en masse from the international and re-establishes itself as an inde- 
pendent local or affiliates with another international, has become a 
frequent weapon by dissident locals against bureaucratic inter- 
nationals. The weapon’s major obstacle is the continued validity of 
the “seven-member” rule, incorporated either in the constitution and 
bylaws or the state common law. Some courts avoid the seven-mem- 
ber bar to disaffiliation by ruling that the facts are insufficient to show 
seven remaining members.'* A lower court’s attempt to rule that the 
doctrine was against public policy and invalid met with stern rebuke 
by the appellate court.’® In general, the present view of this court ap- 
parently would tend to restrict the effectiveness of the seven-member 
principle by holding it effective to retain the local’s designation but 
not effective to prevent the vast majority of the local’s members, who 
have disaffiliated, from taking with them the assets of the local and 
the pension and welfare funds.”° 


2. Areas of Control 


The three main areas over which the local attempts to exercise 
control and power are: the pension and welfare rights, the assets and 
funds of the local, and collective bargaining rights. Only the first two 
of these areas are discussed here. 





16 Section 9(a) of the National Labor Relations Act, 49 Stat. 453 (1935), 29 
U.S.C. § 159 (1958) states: “Representatives designated or selected for the purposes of 
collective bargaining by the majority of the employees in a unit appropriate for such 
purpose shall be the exclusive representatives of all the employees in such unit for the 
purposes of collective bargaining . . .” 

17 Compare, NLRB v. Harris-Woodson Co., 179 F.2d 720 (4th Cir. 1950) with 
Carpinterina Lemon Ass’n v. NLRB, 240 F.2d 554 (9th Cir. 1956). 

18 Crawford v. Newman, supra note 14. 

19 Bradley v. O’Hare, 19 Misc. 2d 612, 188 N.Y.S.2d 124 (Sup. Ct. 1959), rev’d, 
11 App. Div. 2d 15, 202 N.Y.S.2d 141 (1960). 

20 Ibid. 
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a. Pension and Welfare Funds 


The pension and welfare funds present a difficult and involved 
area. These funds are playing an increasingly important role in our 
society and economy. They are a source of security to workers in 
combatting fears of a poverty haunted future. They provide a sizeable 
source of consumer purchasing power to employees receiving benefits. 
They are a source by which the union and its members are knitted 
together. And, perhaps most significantly they provide an awesome 
source of power in the hands of those controlling the funds through 
the very size of the funds," and the opportunity of abuse of a char- 
acter not unfamiliar to those following the exposés of governmental 
and business corruption. 

The threshold issue raises the all-important question, “Who owns 
the funds”? The interested parties include contributing employers, 
the union members, the local and the international. The federal law— 
the Federal Welfare and Pension Plans Disclosure Act,?*—provides 
no clue to the answer of this question. In fact, that act, in essence, 
only sets forth certain reporting requirements resulting in little more 
than increased paper work.** 

Several recent New York cases have thrown light upon the issue 
of pension and welfare funds and the rights to such funds. 


In Whelan v. O’Rourke,™ the court was concerned with whether 
the pension funds follow the workers. In that case, the Teamsters 
International evaluated and reorganized the jurisdiction of its Local 
282 by transferring approximately one thousand of the members of 
that local to Local 807. Local 282 had a pension plan and fund under 
which contributions had been theretofore made on behalf of the 
thousand transferred workers. Local 807 fund officials offered to grant 
the transferred workers all rights under the Local 807 plan (which 
was identical to the Local 282 plan in all material respects) and all 
accumulated credits if Local 282 would transfer the funds. The fund 
officials of Local 282 refused to transfer the funds. The matter was 
sent to an arbitrator ‘who ruled in favor of transfer of funds. Despite 
provisions that his decision was “final and binding and shall be 
adopted,” Local 282 refused to comply and a declaratory judgment 





21 In the single year of 1954, $6,846,200,000 was put into welfare and pension 
funds. Final Report of Sub-Committee on Welfare and Pension Funds, S. Rep. No. 
1734, 84th Cong. 2d Sess. 11 (1956). 

22 72 Stat. 997 (1958), 29 U.S.C. § 301 (Supp. I, 1959). 

23 The policy of the act stated in § 2(b), 72 Stat. 997 (1958), 29 U.S.C. 
§ 301(b) (Supp. I, 1959) is solely to require disclosure to participants of the plans of 
“financial and other information” in regard to such plans. 

24 5 App. Div. 2d 156, 170 N.Y.S.2d 284 (1958). 








1961] CONTROL OF A LABOR UNION 169 


was sought. The lower court granted the declaratory judgment on 
plaintiffs’ motion for summary judgment. This decision was affirmed 
on appeal. The appellate court recognized “that the trust agreement 
does not precisely contemplate the situation here under review” but 
it found “an arsenal of authority sufficient to comprehend the decision 
of the arbitrator which constituted ‘the vote of the trustees.’ ’””° 

The court rejected the argument of Local 282’s union trustees 
that they would be willing to administer the funds that had been 
collected for the thousand transferred members and make distribution 
as the members qualified for the benefits. The court’s rejection is 
based upon its disability to substitute its judgment as to the course to 
be taken for the judgment of the arbitrator which constituted the 
judgment of the trustees.2* In addition, under the federal law the 
pension fund must be jointly administered by “representatives of the 
employees.””** The transfer of the thousand members from Local 282 
to Local 807 terminated the status of Local 282 officers as “repre- 
sentatives of the employees.” Local 282 no longer had bargaining 
rights with the employees of the thousand transferred men. Therefore, 
it would appear on the merits that the federal law precludes accept- 
ance of Local 282’s contention. 

The decision goes as far as to indicate that at least where the 
majority of trustees agree, the pension funds belong to the worker 
and therefore will follow him. Whether the same result would follow 
if the majority of trustees had voted against transferring the welfare 
funds to the workers’ new local is an open question. 

Nicoletti v. Essenfield** concerns welfare funds, rather than pen- 
sion monies, of a teamster local. Approximately one-third of Local 
202’s membership was transferred to newly created Local 277 in 
September, 1954. But the employers continued to contribute to Local 
202’s fund on behalf of these employees until March, 1955. At that 
time a new agreement became operative and the employers com- 
menced contributions to the new Local 277 welfare fund, administered 
by Local 277 representatives and the employers. Negotiations com- 
menced to have the proportion of the $660,000 of welfare monies 
then in the Local 202 fund, attributable to the transferred employees, 
conveyed to Local 277. In the midst of negotiations, an action was 
commenced to restrain Local 202 trustees from transferring the said 
proportion of the fund. The court, in effect, ruled that the welfare 





25 Jd. at 160, 170 N.Y.S.2d at 287. 

26 Ibid. 

27 Labor-Management Relations Act § 302(c)(5)(b), 61 Stat. 157 (1947), 29 
US.C. § 186(c)(5)(b) (1958). 

28 11 Misc. 2d 197, 171 N.Y.S.2d 373 (Sup. Ct. 1958). 
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funds belonged to the beneficiary employee, and held that Local 277 
was entitled to the welfare funds collected for the transferred workers. 


The court stated: 


Plainly, however, where a reserve is accumulated in a welfare 
fund, the protection and advantages provided by that reserve should, 
in the absence of countervailing considerations, be enjoyed by the 
employees on whose behalf the reserve was accumulated. 

This does not mean that an employee could lawfully demand that 
his pro rata portion of the reserve be paid directly to him; for his 
interest therein is only the equitable interest of a cestui que trust. 
Nor does it mean that there may not be circumstances under 
which an employee may lose even that equitable interest.*® 


Regardless of who is determined to control the pension and wel- 
fare funds, the common law has clearly declared that the controlling 
officers of the fund are fiduciaries impressed with a common law trus- 
tees’ duties to the fund. Thus, in upholding the right to an accounting, 
the court has stated that union “fiscal officers have a fiduciary rela- 
tionship to the members” of the union.*® 


In Upholsterers Int’l Union v. Leathercraft Furniture Co.,*" the 
Pennsylvania Federal District Court stated the general scope of the 
fiduciary standard that the court will apply to the welfare fund: 


Whenever the trustees use, or attempt to use, directly or indirectly, 
the fund for purpose other than for the sole and exclusive benefit 
of the employee-members, this Court, when called upon, will enjoin 
the trustees from making the improper expenditure. The burden- 
ing of the fund with undue administrative expenses or lush salaries 
for union officials will not be tolerated; excessive restrictions, either 
in the insurance policies or the by-laws and regulations, or the 
providing of small benefits to the employee-members in proportion 
to the amount contributed by the employee parties or the premiums 
paid, taking into consideration the risks involved, will cause more 
than a lifting of the eyebrows. A provision in the by-laws or regula- 
tions denying the employee-members the right to resort to the Courts 
to protect their beneficial interests in the fund is of no legal effect. 


The fiduciary concept has been applied to union welfare and 
pension funds in varied manners, including appointment of a new 
trustee of any insurance fund by the international union,** treatment 
of the welfare and retirement fund as a charitable beneficiary trust,** 
bequest to a railroad employees’ pension fund being upheld as char- 





29 Jd. at 200, 171 N.Y.S.2d at 377. 

30 Dusing v. Nuzzo, supra note 13, at 38, 29 N.Y.S.2d at 885. 
31 82 F. Supp. 570 (E.D. Pa. 1949). 

32 Suffridge v. O’Grady, 84 N.Y.S.2d 211 (Sup. Ct. 1948). 

33 Van Horn v. Lewis, 79 F. Supp. 541 (D.D.C. 1948). 
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itable,** sustaining an action against trustees for wrongfully with- 
holding pensions,* and forbidding commingling of pension and welfare 
funds with general funds or use of such funds to make an unsecured 
loan to a corporation managed by union officers and owned by union 
members as beneficiaries.** 

The battle in the Bakers Union is an example of pension and 
welfare fund issues arising in the context of secession. The pension 
fund of the Bakers is operated at a national level by the International 
Bakers and Confectionery Workers Union.** Continued membership 
in good standing in the international is a prerequisite for eligibility in 
the pension plan. After the international was ousted from the AFL- 
CIO when it refused to oust its president, James Cross, approximately 
fifty thousand members of the New York local of the international 
seceded and joined a newly created rival international union. The 
question remains what disposition is to be made of the pension funds 
attributable to these disaffiliated employees held by the international. 
The dilemma to the employees is clear. If they disaffiliate they stand 
in jeopardy of losing their pension rights and fund; if they remain in 
the international, they are parties to the continuance of the exposed 
corruption of the international. Any resolution of the issue must con- 
sider all the variants, including the situation where the international 
is democratic and “clean” and the local is racket-ridden. 


b. Property and Assets of the Local 


An indication of the trend of thinking of the courts is indicated 
in Crawford v. Newman,” involving the property and assets of the 
disaffiliated New York Bakers local. On broad grounds of public 
policy and equity, the court held that there was a valid disaffiliation 
from the international and that the assets and property belonged to 
the local. The court stated: 

A violation of the trust so reposed in labor leaders is in and of 

itself sufficient justification for a local union to call it quits. This 

is precisely what motivated the two local unions to disaffiliate from 

the International, and the record amply justifies their action. Had 

the locals disaffiliated for caprice or from internecine dispute it 

would have been another story.*® 





34 In re Tarrant’s Estate, 38 Cal. 2d 42, 237 P.2d 505 (1951). 

35 Fornish v. Kennedy, 377 Pa. 370, 105 Atl. 67 (1954). 

36 Vaccaro v. Gentile, 138 N.Y.S.2d 872 (Sup. Ct. 1955). 

37 The fund covered 305,000 employees through forty-eight states and thousands of 
contributing employers. 

38 Supra note 14. 

39 Jd. at 202, 175 N.Y.S.2d at 907. 
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Significantly, the decision avoids a storming of the citadel of the seven 
member doctrine. The court expressly held the evidence insufficient 
to show that seven members desired to remain in the old local. One 
may wonder whether the same decision would have resulted if the 
evidence showed seven, or some other negligible number of members 
who desired to remain in the local. 


In the recent case of Bradley v. O’Hare,*® the court was con- 
cerned with the legitimate purpose for which a local may effectively 
disaffiliate from its international taking its assets with it. The local, 
which had disaffiliated from the International Longshoremen’s Union 
(ILA), while successful in the court below upon other grounds, argued 
in the appellate court that continuation of the ILA in the AFL-CIO 
was an implied condition of the local’s affiliation with the international, 
and upon the breach of this condition there came into being “frustra- 
tion of purpose” giving the local a legitimate legal basis for terminating 
the affiliation and taking its assets. The appellate division reversed, 
holding that the reason advanced was not sufficient and that in order 
to retain its assets, the disaffiliating local would have to show cor- 
ruption in the ILA, even though the funds were collected from local 
members for local purposes. 

The court rejected the argument of the lower court that the 
seven-member rule was contrary to public policy. After pointing out 
that at least nineteen of the twenty-seven internationals on the AFL- 
CIO Executive Council had such minimum member provisions, the 
court stated: 

An international and its constituent locals are nothing less than a 

system of private representative government for the performance 

of a very delicate and important function in the economy (see 

Isaacson, The Local Union and the International, 3 N.Y.U. Conf. 

on Labor, 493,494). They exist for the benefit of the worker 

members. If the international is to perform its function adequately, 

the right of the local to secede may be qualified even though the 

parochial interests of its own members might be served, momen- 

tarily, by disaffiliation.*? 


In spite of the contintied validity given to the seven-member rule, the 
court would hold the provision no bar to a disaffiliation based on valid 
grounds with retention of the funds and assets in the disaffiliating local 
collected from and for the benefit of the local’s members. 

Apropos of the issues involved in the Bakers’ national pension 
fund, is the statement of the court indicating the importance of the 
level at which the funds are collected: 





40 Supra note 19. 
41 202 N.Y.S.2d at 148. 
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Assuming that the beneficial owners of union assets are the worker 
members and that the international has lost its trade-union char- 
acter, one must still decide whether the beneficial interest is in the 
membership of the international or only in the membership of the 
local union. The answer will be contingent upon what assets are 
involved, their source, and the purpose for which they are com- 
mitted. Also relevant may be such factors as the past relationship 
between the local and the international with respect to financial 
matters and the extent to which the local has functioned as an 
autonomous unit.*? 


In Crocker v. Weil,** action was brought by a trustee of a dis- 
affiliated local union of the International Bakery and Confectionery 
Workers to obtain the funds of the local. In rendering a decision in 
the hearing on the merits,** the court upheld the trusteeship and 
awarded the trustee the assets of the local, holding: (a) the inter- 
national constitution was a binding contract between the international 
and the local. Thus imposition of the trusteeship was justified since it 
was provided for in the constitution where there is disaffiliation. (b) 
The funds of the local, except the death benefit fund (which the court 
found the international had previously treated as a completely local 
matter), belong to the international since under their charters and 
the constitution, the locals are not substantially independent. (c) Con- 
tinued affiliation in the AFL-CIO by the international was not an 
implied condition of the constitution or contract between the parties. 
(d) Maintaining corrupt officials in office by the international was 
not a breach of the constitution and did not free the local from the 
obligations of its contract. (e) The trusteeship, having been imposed 
in accordance with the constitution, was not a violation of title III 
of the Labor-Management Reporting and Disclosure Act. (f) The 
defense of unclean hands was not applicable since the alleged in- 
equitable conduct had nothing to do with the dispute before the court. 

Irrespective of the merit or lack of merit of the above cases, the 
divergent reasoning and approach indicates the continued conflict and 
parallel existence of the strict legal approach of Crocker v. Weil and 
the broad, equitable, public policy approach of Bradley v. O’Hare. 
The common law restrictions upon the local union are two-pronged. 
The first is from the cases, above discussed, where the courts have en- 
forced the strict legal approach and upheld the rights granted the 
international by the union constitutions. The second prong is provided 
by the growing willingness of courts to intervene on behalf of the 





42 202 N.Y.S.2d at 155. 
43 45 L.R.R.M. 2074 (Ore. Cir. 1959). 
44 45 L.R.R.M. 2934 (Ore. Cir. 1960). 
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abused or oppressed individual member against the overreaching 
bureaucratic local. 


C. RANK AND FILE MoveMENTS OF MEMBERSHIP 


One of the most important (and least considered) forces restrict- 
ing the abuse of power by both the international and local, and guar- 
anteeing a democratic trade union is the rank and file movement of 
the membership. For example, wherever one turns in the labor 
history of anti-racketeering in New York, rank and file movements 
will be found in the forefront. 

The break-up of the “stranglehold” of racketeers Dutch Schultz, 
Jules Martin and Paul Coulcher on the restaurant industry was ignited 
by rank and file leaders. The testimony of local officials was in large 
measure responsible for the successful criminal prosecution of the 
racketeers.*° It is a striking example of courageous rank and file 
members dealing with racketeers and racketeering. 

Likewise, the New York motion picture operators themselves 
took the meaningful steps in wresting control from the racketeers, 
when the members of Local 306 ousted Sam Kaplan as union president 
for corruption and denial of democratic rights.*° The New Jersey 
building trades broke the control of Theodore M. Brandle by ousting 
his slate at the annual State Building Trades Council convention.‘ 

Most dynamic in illustrating the potency of the interaction of 
rank and file movements with judicial remedies is the struggle of the 
New York area sandhogs against corrupt international officers. The 
New York City sandhogs were organized into Local 147 in 1938, 
bringing to an end a long period of factional disputes. The local at 
that time was an example of democracy evidenced by rank and file 
control. The racketeering in this instance came from the international 
officers. During this period great construction projects were proceed- 
ing in New York City, including the building of the Queens Midtown 
Tunnel. The temptations for the rewards arising from graft and 
corruption were great. 

In April, 1939, the international president ordered the suspension 
of the elected officers of Local 147; the local was to be taken over by 
his associate Bove, all funds were to be turned over to Bove and further 
membership meetings were prohibited. When the rank and file re- 
fused to obey these directives, the international president suspended 
the local and directed Bove to take over its affairs and funds. He 
notified the banks where the local had accounts that no checks were 

45 People v. Coulcher, 255 App. Div. 954, 8 N.Y.S.2d 162 (1938). 


46 N.Y. World-Telegram, May 21, 1934; See Polin v. Kaplan, supra note 8. 
47 N.Y. Times, May 22, 1934. 
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to be honored except by Bove’s signature. Refusing to capitulate to 
the international, the rank and file went to court and obtained an 
injunction against the international’s action that had been taken with- 
out charges, without a hearing, and without a trial. 

The international was not yet defeated. It attempted next to 
shift the work in New York City from Local 147 to two other locals 
which it controlled. At the international convention in St. Louis, 
the international president presented his charges and the convention 
rubber stamped them by authorizing him to press his charges before 
a trial board composed of the members of the international executive 
board. The rank and file continued to fight for a fair hearing. But 
their demands for particulars were denied. As was to be expected, the 
local and its leadership was found guilty on all counts. 

Again the rank and file turned to courts to thwart the attempt by 
the international to control the local. The civil equitable remedy 
granted to the local and its leadership was its trump card. In Moore 
v. Moreschi,** the local decisively beat the international’s attempt 
to control it and a permanent injunction was granted. The local and 
the rank and file had broken the attempt to oust its democratic leader- 
ship from control of Local 147. 

The situation upstate with Local 17 in Newburgh was somewhat 
different. Again, the international wanted to control a local for its 
own ends. In their efforts, they had the active support of one Nuzzo, 
secretary-treasurer and business agent of Local 17. For a long period 
of time the members of the local had protested to the international 
regarding Nuzzo’s behavior, ‘ranging from accusations that he ac- 
cepted bribes from contractors to irresponsibility and incompetence. 

In October and November, 1937, the international, in a decision 
to thwart the growing protest, ordered that no more meetings of the 
local be held and that nothing be done without the approval of Bove. 
Nuzzo was kept in his position and continued to collect money from 
the members. Further, no member of the local could get work without 
first obtaining a card from Nuzzo. Now in the hands of the corrupt 
racketeers, Local 17 was pillaged and robbed. Nuzzo collected between 
$200,000 and $600,000 in funds. Yet there was only $107.93 in 
the local treasury. The rank and file once again utilized the potent 
power of the equity court. They obtained an order for an election and 
accounting of funds.*® At the court-ordered election, the rank and file 
scored a resounding victory. Nuzzo and his slate were defeated. But 
on the pretense of complaints from Nuzzo, Moreschi deputized his 





48 179 Misc. 475, 39 N.Y.S.2d 208 (Sup. Ct. 1942), aff'd, 265 App. Div. 989, 40 
N.Y.S.2d 334 (1943), modified, 291 N.Y. 81, 182 Misc. 264, 44 N.Y.S.2d 402 (1943). 
49 Dusing v. Nuzzo, supra note 13. 
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followers to take over the local for the purposes of “investigation” and 
to preside at meetings. Further, he deprived the local of job juris- 
diction. The active rank and file again fought and in Canfield »v. 
Moreschi,” the court granted an injunction prohibiting the inter- 
national from interfering with the leadership and operation of Local 17 
by its own elected officers. As a fitting climax to the civil actions Nuzzo 
was indicted and convicted of grand larceny, petit larceny, and 
forgery.” 

The campaigns against the racketeers in the labor movement con- 
tinues with vigor—both at the international and local®® levels. The 
vigor of these activities from within the labor movement and the force- 
ful assistance of criminal law prosecutions and common law remedies 
provide a decisive control over the abuse of power. 


D. ContTROL BY THE AFL-CIO 


The AFL-CIO is a new force in the interaction of the interna- 
tional, the local and the membership. This is of relatively recent 
vintage and a shift of emphasis from the traditional view of the labor 
federations as loose federations of autonomous national and inter- 
national unions. 

The basic means of control exercised by the AFL-CIO is the 
power to expel the international or national union from the Federa- 
tion for good cause. This power has resulted from the adoption of 
a Code of Ethical Practices by the Federation. To complement the 
power exerted by the expulsion is the Federation’s recognized power 
to establish a new rival international with parallel jurisdiction with 
the expelled international and to win the employees away from the 
expelled international into the new union. This was generally the 
mode of control used in the expulsions by the Federation in the late 
1940’s, and in the recent expulsions for corruption. Alternatively, the 
Federation has been able to use the overlapping jurisdiction of existing 
national unions against the expelled international. 

Of less drastic nature is the Federation’s use of the threat of 
suspension or expulsion to correct an unsatisfactory situation within 





50 180 Misc. 153, 40 N.Y.S.2d 757 (Sup. Ct. 1943) and 182 Misc. 195, 49 N.Y.S.2d 
903 (Sup. Ct. 1943), modified, 268 App. Div. 64, 48 N.Y.S.2d 668 (1944), aff'd 294 
N.Y. 632, 64 N.E.2d 177 (1945). 

51 People v. Nuzzo, 267 App. Div. 785, 46 N.Y.S.2d 103 (1943), rev’d on other 
grounds, 294 N.Y. 227, 62 N.E.2d 47 (1945). 

52 At the local level, the campaign against the racketeers has also been vigorous. 
Various locals of the Retail Clerks International Union have revolted against corrupt 
local leadership, including Local 1648 in New York, whose leadership was sent to jail 
for extortion and the expulsion of the leaders of several Retail Clerks Locals for 
exploiting union members from minority groups, Newsweek Magazine, April 29, 1957. 
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the union. Empirically, this power of control has not appeared to be 
effective. The result has been that in most instances the Federation 
has reverted to the expulsion of the international. 

Fundamentally, this control by the AFL-CIO rests upon the 
extent of public appeal and prestige that affiliation with the Federa- 
tion carries and the disgrace in the eyes of union members of expulsion 
of the international from the AFL-CIO. Expulsion from the Federa- 
tion is not of itself such a frustration of the relationship between the 
international and the local as legally to justify secession by the local.” 
In most instances such expulsion has been a significant factor in the 
decline and demise of the international. But the most striking example 
is the failure of the AFL-CIO’s power of expulsion in the Teamsters 
International situation. The Teamsters Union today remains a huge 
and powerful force, without any loss of membership, and with working 
arrangements with many segments of the labor movement within the 
AFL-CIO. 

E. ContRor By FEDERAL AGENCIES 


So far the examination has been confined to controls exercised 
by intraunion forces as confined and defined by the common law. In 
addition there is the significant control exercised by federal agencies 
under federal statutes and the control exercised by the states and 
their agencies under state laws. A sketch of these powers indicates 
their scope and relevance. 


1. Control by the National Labor Relations Board under the 
National Labor Relations Act 

Besides the basic functions of the National Labor Relations Board 
[hereafter, Board] under the federal act to regulate and control the 
collective bargaining relationship between the union and the employer, 
the Board regulates and exercises power over areas within the domain 
of the relationship between the international, the local and the mem- 
bers. These areas include: 

(a) Determination of who “owns” the collective bargaining con- 
tract where there is a conflict or split between the local and the inter- 
national. The Board has most often held that the contract “belongs” 
to the local and not the international.” 

(b) Supervision of representation elections.®» Through such su- 
pervision, the Board exercises the potential power to exclude employer- 
dominated or racketeer-controlled paper locals, to give the employees 
a meaningful, democratic choice between rival unions as to which 





53 Bradley v. O’Hare, supra note 19; Crocker v. Weil, supra note 43. 
54 Supra note 17. 
55 National Labor Relations Act, § 10, #49 Stat. 453 (1935), 29 U.S.C. § 160 (1958). 
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union will represent them in securing and holding the collective 
bargaining rights, and to present a fair opportunity for an insurgent 
union to wrestle control away from a racketeer-led local. Obviously, 
this control is, at most, one intended to give the employees a fairly 
chosen collective bargaining representative. It cannot be a force to 
defeat racketeers. In fact, the too active and too broad use of the 
power of supervision of representation elections can frustrate the 
purposes of the labor act, cause unconscionable delay in the certifica- 
tion of a union, and actually permit an unrepresentative and disruptive 
minority to delay and thwart the employees in selecting their collective 
bargaining representative. 

(c) Prior to the passage of the Landrum-Griffin Act, the Board 
exercised some degree of control through the section 9 filing require- 
ments.*® A detailed examination of this control exercised by the Board 
is outside the scope of this article. It is sufficient to note that alongside 
of its primary purposes of securing free collective bargaining between 
the employer and the union, as the representative of the employees, 
and protecting the process of representation elections, the Board’s 
intrusion into the intraunion situation inevitably leads to yet another 
control of the union and another source of power conflict. 


2. Control by the Secretary of Labor 


The Landrum-Griffin Act’ places the Secretary of Labor actively 
in the business of control over the intraunion relations between the 
international, the local and the membership. The position of the 
Secretary of Labor in the scheme of the act is central to both investiga- 
tion and enforcement under the act. 

Despite the broad powers granted to the Secretary of Labor 
under the Landrum-Griffin Act, and the long and onerous burdens 
placed upon trade unions by the provisions of the act, the Secretary’s 
report for the nine month period from the effective date of the law, 
September 14, 1959, to the close of the fiscal year, June 30, 1960, 
strikingly reveals that little, if anything, has been done to correct the 
purported abuses in’ union election procedures for which the act was 
supposed to be a panacea. In fact, when placed in juxtaposition with 
court litigation, the report shows that the act is an invitation to mis- 
chievous, dilatory and disruptive machinations by disgruntled individ- 





56 Section 201(d) and (e) of the act, 73 Stat. 525 (1959), 29 U.S.C. §§ 158-59 
(Supp. I, 1959), repeals §§ 9(f), (g) and (h) of the NLRA as amended, 61 Stat. 152 
(1947), 29 U.S.C. §§ 158-59 (1958), and in effect transfers the area encompassed by the 
repealed subsections to the Secretary of Labor. 

57 Officially known as the Labor-Management Reporting and Disclosure Act of 
1959, 73 Stat. 530 (1959), 29 U.S.C. § 461 (Supp. I, 1959). 
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uals within a labor organization, and has little true relationship to the 
guaranteeing of free elections and the uprooting of a corrupt lead- 
ership. 

The report notes the filing with the Secretary of Labor of 369 
alleged violations of section 401 during the nine month period. Of 
these, 338 were filed by union members. 195 were against local unions 
and 139 against union officers.** But the report also states that: 

The majority of the complaints were prematurely filed, in that the 
internal administrative proceedings of the union had not been fol- 
lowed by the complainants as required by the Act. It is the policy 
of the Act to avoid premature involvement in election matters. 
Experience gained thus far indicates that most of the complaints 
filed with the BLMR area offices prior to an election are not refiled 
after the election. The Bureau has received numerous requests to 
furnish observers at the polls during election; however, the Act 
gives to the Bureau no such authority, and therefore such requests 
have been denied.*® 


There is no reported instance, either in the report or any of the 
law reports, of an action being commenced by the Secretary of Labor 
for violation of section 401. 

The case litigation under title IV further accentuates the failure 
of the title’s provisions to remedy election abuses and its inclination 
to compound proceedings and invite splinter harassment. The union 
member has no direct remedy in court against an executed union 
election, for it has been held that under the act he must first exhaust 
internal remedies and apply to the Secretary of Labor.® There ap- 
pears no case®’ where the complainant was successful on the merits. 
The impact has been not to clean up abuses, since there has been a 
startling lack of success, but rather to harass the union’s operation, 
cast suspicion upon the elected leadership, compel expenditure of union 
funds in litigation, and generally hamper the operation of the trade 
union. 

A clear illustration of this impact is a recent case in New York 
involving Local 807 of the Teamsters. In that case,” the plaintiffs, 
opposition candidates for office in the election for local leadership, 





58 Report of the Bureau of Labor Management Reports, Fiscal Year 1960 (Sept. 
14, 1960), tables 9 and 10. 

59 Td. at 61-62. 

60 Myers v. Operating Engineers, 45 L.R.R.M. 3045 (D.C. Mich. 1960); Byrd v. 
Archer, 45 L.R.R.M. 2289 (S.D. Cal. 1959). 

61 The Teamster monitorship situation discussed infra, p. 192 where an executed local 
election was at last held up, is a unique exception, occurring prior to the effective date 
of the act. 

62 West v. Truck Drivers Local 807, C-4701 (S.D. N.Y. 1960). 
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brought an action under section 401(c) of the act, claiming that the 
defendant local had violated the act by: (1) the local’s publishing and 
distributing a special election issue of “The 807 Teamster,” which 
had a model ballot spread on pages 2 and 3, with the paper’s usual 
masthead on the upper-lefthand corner of page 2, including the names 
of the officers of the union, the individual defendants; (2) placing the 
organization ticket, on which the defendants were candidates, on row 
A of the ballot and the plaintiffs’ slate on row B of the ballot; and 
(3) holding the election at one polling place. 

Significantly, Local 807, one of the largest Teamster Locals in 
the country, has a nation-wide reputation for honest and democratic 
trade unionism. Local 807’s President, John Strong, and its Secretary- 
Treasurer, Thomas Hickey, are well-known leaders for democracy 
within the Teamsters International.*’ Thus, rather than being a 
weapon against the undemocratic union, the act was here being used 
by dissident elements to harass one of the outstanding examples of 
honest local trade unionism within the Teamsters International. 

The suit was brought by the plaintiffs on November 29, 1960, to 
restrain an election to be held on December 4, 1960. The first objec- 
tion voiced by the plaintiffs was received by the defendants on No- 
vember 28, 1960. The suit therefore had all the attributes of an 
eleventh-hour attempt to stop a pending election. The district court 
denied plaintiffs’ application in full,® and the election proceeded as 
scheduled. 


While the decision of the district court is clearly correct, the 
very institution of the proceeding and the invocation of the act reveals 
the mischief that can be caused by the act. The arguments raised by 
the plaintiffs obviously lacked merit. Yet, they were made the basis 
of a federal action under the federal statute. If the district 
court judge had not ruled off the bench, the potential disruptive 
impact of the act would have become a reality. Election delay, un- 
warranted expense of money by the local, and an unsettled situation 
would have resulted. 

Under the Landrum-Griffin Act, the Secretary of Labor is given 
broad authority to conduct investigations and to take action against 
violence, threats of violence, embezzlement, misappropriation of funds 
and those practices which may be lumped together as racketeering 





63 See Newsday Magazine, December 16, 1958. 
64 Section 401(c), 73 Stat. 532 (1959), 29 U.S.C. § 481 (Supp. I. 1959) provides 
for injunctive relief on petition of the individual members and does not interpose the 
Secretary of Labor prior to commencing court action. 
65 McMann, J., ruled off the bench, without a written opinion. 
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practices, particularly as these crimes may occur in the complex area 
of relationship between the international, the local and its members. 
Yet it is most significant that the first report exhibits most clearly the 
failure to deal with any of the purported abuses in internal affairs, let 
alone to check any of the alleged abuses. The act has cured none of the 
ills for which it was the nostrum, but it has clearly created additional 
procedural problems and provided new tactical weapons for those 
intent upon harassing unions and causing disruption. 


F. Controt THRouGH EFFECTIVE CRIMINAL LAw ENFORCEMENT 


Racketeering is a question of crime, whether the racketeer is 
a union official, an employer, or one who preys on either unions, 
employers or both. Since labor racketeering is a question of crime, 
the most direct and effective method of eradicating it is through 
vigorous and conscientious enforcement of the state penal law and 
the federal criminal code. Where other means are used the result is 
inevitably, unintentional or otherwise, to restrict legitimate activities 
of the trade union. Further, the use of other means to deal with 
racketeering other than treating it as a crime, is to impose outside 
controls upon labor unions, the relationship of the international, local 
and member, and to place outside groups in the business of controlling 
and even “running” the labor union. The logical culmination is the 
court appointed, directed and imposed monitorship over the Teamsters 
International which, as will be shown infra, has solved no problem of 
racketeering and has exercised or attempted to exercise no control 
over every aspect of the intra union-member relationship. 

An examination of effective criminal law enforcement reveals 
its potency in dealing with racketeering at its own level and defeating 
such racketeering. The New York experience is illustrative both be- 
cause of the extent of experience in this area and the existence of 
vigorous law enforcement. Beginning as far back as the turn of the 
century and continuing to the present, labor and industrial racketeers 
in New York State have been sent to jail by district attorneys in- 
voking the arsenal of statutes contained in the New York Penal Law.” 
The principal weapons contained in the law are the provisions against 





66 See People v. Hughes, 137 N.Y. 29 (1893); People v. Barondess, 133 N.Y. 649 
(1892), reversing 61 Hun. 571, 16 N.Y. Supp. 436 (App. Div. 1891). The illustrious Sam 
Parks of the Building Trades was convicted of blackmail in 1903. Baker and Stannard, 
“The Trust’s New Tool—The Labor Boss,” McClure’s Magazine November, 1903. 

67 People v. Chester, 4 Misc. 2d 949, 158 N.Y.S.2d 829 (Gen. Sess., 1957); People 
v. Cilento, 2 N.Y.2d 55, 156 N.Y¥.S.2d 673 (1956). Johnny Dio was convicted of 
extortion and conspiracy in 1958, receiving a 15-30 year sentence. N.Y. Times, January 
9, 1958, p. 1. 
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bribery,” extortion,” larceny,” kickback,” conspiracy,’ and inter- 
ference with the right of a person to exercise a legal right,”* as well 
as the obvious provisions against assault, manslaughter and murder.” 
The counterpart of these statutes is contained in the criminal law of 
practically every state. 


In addition to the tremendous range of weapons contained in 
state penal laws, there are federal statutes, such as the Hobbs Anti- 
Racketeering Act” the penal sections of the Labor-Management Re- 
lations Act,” prosecution for violation of federal tax laws,” federal 
conspiracy laws and provisions forbidding use of the mails to de- 
fraud,” etc. 

In recognizing the positive and crucial power exercised by effective 
criminal law enforcement in controlling racketeering and yet permitting 
“free-play” in the bona fide relationship between international, local, 





68 N.Y. Penal Law, § 380. See People v. Chester, supra note 67; People v. Cilento, 
supra note 67; People v. Bock, 69 Misc. 543, 125 N.Y. Supp. 301 (Erie County Ct., 
1910), aff’d, 148 App. Div. 899, 132 N.Y. Supp. 1141 (1911). 

69 N.Y. Penal Law §§ 850-52, 857. People v. Coulcher, 255 App. Div. 954, 8 
N.Y.S.2d 162 (1938) ; People v. Brindell, 194 App. Div. 776, 185 N.Y. Supp. 533 (1921); 
People v. Weinsemer, 117 App. Div. 603, 102 N.Y. Supp. 579 (1917); People v. Hughes, 
supra note 66. 

70 N.Y. Penal Law § 1290. People v. Nuzzo, supra note 51; People v. Sealisi, 288 
N.Y. 220, 42 N.E.2d 494 (1942); People v. Herbert, 162 Misc. 817, 295 N.Y. Supp. 351 
(Sup. Ct. 1937). 

71 N.Y. Penal Law § 962. People v. Fay, 182 Misc. 358, 43 N.Y.S.2d 826 (Sup. Ct. 
1943). 

72 N.Y. Penal Law § 580(1)(5)(6). People v. Coulcher, supra note 69; People v. 
Kaplan, 143 Misc. 91, 251 N.Y. Supp. 874 (Gen. Sess. 1932), 240 App. Div. 72, 264 N.Y. 
Supp. 542 (1934), aff'd, 264 N.Y. 675, 191 N.E. 621 (1934). 

73 N.Y. Penal Law § 530. People v. Kaplan, supra note 72. 

74 People v. Bucholter, 289 N.Y. 181, 45 N.E.2d 225 (1942). 

75 60 Stat. 420 (1946), 18 U.S.C. § 195 (1958). The act has been used to cover a 
variety of corrupt activities. See, e.g., United States v. Masiello, 235 F.2d 279 (2d Cir. 
1956), cert. denied, 352 U.S. 882 (1956); United States v. Lowe, 234 F.2d 919 (3d Cir. 
1956), cert. denied, 352 U.S. 838 (1956); United States v. Varlack, 225 F.2d 665 (2d Cir. 
1955); Dale v. United States, 223 F.2d 181 (7th Cir. 1955); Bianchi v. United States, 
219 F.2d 182 (8th Cir. 1955), cert. denied, 349 US. 915 (1955); Hulahan v. United 
States, 214 F.2d 441 (8th Cir. 1954), cert. denied, 348 U.S. 856 (1954); Nick v. United 
States, 122 F.2d 660 (8th Cir. 1941), cert. denied, 318 U.S. 687 (1941). 

76 Labor-Management Relations Act § 302, 61 Stat. 157 (1947), 29 U.S.C. § 186 
(1958). United States v. Ryan, 350 U.S. 299 (1956); Brennan v. United States, 240 
F.2d 253 (8th Cir. 1957). 

77 See United States v. Commerford, 64 F.2d 28 (2d Cir. 1933) cert. denied, 289 
US. 759 (1933). 

78 On December 5, 1960, James Hoffa was indicted for mail fraud arising from 
the Sun Valley transaction which had been used to such a great extent by the Board 
of Monitors to impede the leadership of the Teamsters Union. 
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and member, the pivotal consideration is that labor racketeering is 
criminal activity, to be treated and prosecuted as such. The state 
penal code sets forth what constitutes criminal behavior and acts. 
Wherever you find a corrupt labor official, you will find criminal acts 
and behavior which a state’s penal code will encompass. 

Labor racketeering is not a unique thing. It is part of general 
corruption and racketeering. As far back as the turn of the century 
the famous New York prosecutor, William Travers Jerome, stated: 

This corruption in the labor unions is simply a reflection of what we 

find in public life. Everyone who has studied our public life is 

appalled by the corruption that confronts him on every side . . . 

and this corruption in public life is a mere reflection of the sordid- 

ness of private life. . . .° 


The New York and federal experience shows that whenever there 
has been a conscientious and serious effort to prosecute labor racket- 
eering, the state and federal penal laws have provided potent and sure 
weapons. These criminal laws have not been found wanting. Racket- 
eering has only been allowed to flourish when these laws were placed 
in hibernation. Once activated and utilized the rackets have been 
broken, the gangsters prosecuted, and the rank and file of the labor 
union freed from oppression and a policy of free collective bargaining 
has returned as the dominant feature of federal and state labor policy. 


G. CONTROL BY THE INTERNATIONAL UNION—TRUSTEESHIPS 
1. Control by and Over the Union’s Trusteeship 


A union trusteeship may be imposed for many varied reasons. 
It may serve varied purposes. Its impact in any single instance may 
be great or small. Its objective result to the employees in the shop 
may be positive or negative. It is the very propensity of the union 
trusteeship to serve as a tool, and often an extremely effective one, 
for good or evil, that makes any predetermined standard, other than 
case by case examination, difficult and dangerous. 


2. The Case Law Prior to the Landrum-Griffin Act of 1959 


The evolving case law, based upon general principles of common 
law and equity, has established certain essential road-posts by which 
the court will determine the validity of a trusteeship imposed upon a 
local union. These essential prerequisites can be succinctly stated: 
first, the imposition of the trusteeship must have support by provisions 
in the union constitution, and the procedure set forth in the union 
constitution for establishing such trusteeship must be followed. 





79 As quoted in article by Baker and Stannard, supra note 66. 
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In House v. Schwartz, the New York Supreme Court, in striking 
down the appointment of a trustee over a local, expressed in general 
a wary attitude towards trusteeships. Moreover, in Hickman v., 
Kline,*' the Nevada Supreme Court, upon petition by the local, in- 
validated a trusteeship imposed upon Local 159 by the Painters 
International Brotherhood, holding that the right of the local to 
enjoy self-government was not taken from it in accordance either 
with the provisions of its constitution or with traditional concepts 
of due process. 

In Spitzer v. Ernst,’* an international was enjoined from taking 
over the property and control of a local joint executive board, even 
though the board was expressly created by the international union 
and despite a clear provision in the constitution purporting to give 
to the general president power to take over control of a local joint 
executive board whenever the president decided it was in the best 
interest of the international union. 


A second prerequisite to a validly imposed trusteeship is that the 
provisions and procedures of the union constitution meet the general 
standard of due process. In Washington Local 104 v. Int’l Bhd. of 
Boilermakers,** the Supreme Court of Washington affirmed the in- 
junction and broadened the relief given the local union against inter- 
ference by the parent union and its officers. In a broad statement 
applying the standard of due process to the rights of the local and 
its members, the court states: 

... it is within the powers of the courts, and indeed it is their duty, 

to protect the property rights of the members of such organizations, 


when they are threatened and endangered, without specific charges 
and opportunity to be heard.** 


In Reiser v. Kralstein,® it was held that a provision of the union 
constitution providing for imposition of a trusteeship without hearing 
where there was an emergency, was not applicable in view of the 
failure of the international to show a bona fide emergency. And in 
Neal v. Hutcheson ** an action was brought against the United 
Brotherhood of Carpenters to enjoin the summary suspension of the 
Greater New York district and the locals therein. In granting the 





80 18 Misc. 2d 21, 188 N.Y.S.2d 308 (Sup. Ct. 1959). 

81 71 Nev. 55, 279 P.2d 662 (1955). Accord, O’Brien v. Matual, 14 Ill. App. 2d 173, 
149 N.E.2d 446 (1957). 

82 190 Misc. 47, 72 N.Y.S.2d 570 (Sup. Ct. 1947). 

83 33 Wash. 2d, 1, 203 P.2d 1019 (1949). 

84 Jd. at 74, 203 P.2d at 1061. 

85 26 L.R.R.M. 2014 (N.Y. Sup. Ct. 1950). 

86 160 N.Y. Supp. 1007 (Sup. Ct. 1916). 
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injunction the court specifically held that the procedure and appeals 
contemplated in the union constitution did not constitute due process 
of law. 

In Bricklayers Union v. Bowen,*" the court enjoined the defend- 
ants from taking over Local 39 stating: 

In other words, the law insures to every member of such an as- 

sociation a fair trial, not only in accordance with the constitution 


. . . but also with the demands of fair play, which in the final 
analysis is the spirit of the law of the land.** 


A third prerequisite for a validly imposed union trusteeship is 
that the trusteeship must be for a legitimate purpose. Where the 
trusteeship has been imposed to stifle democratic opposition to the 
international leadership or policy the courts have struck down the 
trusteeship.*® 

In Local 373 v. Int'l Ass’n of Bridge Workers,®® the court 
granted the local a permanent injunction against interference by the 
international. In looking behind the asserted grounds for the trustee- 
ship, the court stated: 

The excuse put forward by the International was that its action was 

necessary in order to preserve the local from destruction by internal 

dissensions. The only internal dissension existing so far as disclosed 

or even intimated by the affidavits or the proofs, was a dissension 

as to who was the legally elected business agent of the local. Under 

the constitution, that was an agent which the members of the local 

had the right to choose; it was purely a matter for the local, and 

could have been decided by the local, and in fact it had been decided 

by the local... . , 


In Local 118 v. Utility Workers Union,®' an Ohio court of 
appeals vacated the suspension of the local officers of Local 118 and 
the imposition of the trusteeship, which had been based upon charges 
that the local officers had violated the national union’s constitution 
by refusing to honor a picket line established around the employer’s 
plant by the joint council with the approval of the national union. The 
court found that the picket line was established in violation of the 
no-strike clause of the collective bargaining contract between the local 
and the employer and therefore violated the public policy of Ohio. 
The equitable powers of the court has heretofore been utilized to 
scrutinize the validity of a trusteeship from the vantage point of its 





87 183 N.Y. Supp. 855 (Sup. Ct. 1920). 
88 Td. at 859. 

89 Schrank v. Brown, 192 Misc. 80, 80 N.Y.S.2d 452 (Sup. Ct. 1948). 
96 120 N.J. Eq. 220, 184 Atl. 531 (1936). 
91 162 N.E.2d 524 (Ohio Ct. App. 1958). 














186 OHIO STATE LAW JOURNAL [Vol. 22 


real purpose—thus both protecting the local and its members and the 
rights of the international. 

Finally, courts have been able to surmount the major procedural 
obstacles to correct abuses of union trusteeships by utilizing their 
equitable powers. The major procedural obstacle raised is the failure 
of the local union or the members thereof to exhaust their internal 
union remedies prior to commencing judicial action. In most instances 
the courts have met and rejected this defense on one of several bases: 

1. No exhaustion of internal union remedies is required where 
the remedy provided is futile and a sham.*” In Local 118 v. Utility 
Workers Union,®* the court, in holding that the union member need 
not exhaust the internal union appeal procedure, stated: 

that where the method of appeal is arbitrary, frivolous, futile or 


vain and not in accord with the sound principles of justice, the 
member need not resort to that appeal.** 


2. No exhaustion is required where the original action against 
the local violated due process.** 

3. Where the defendant international answers the complaint on 
the merits, it has been held to have waived the defense of the failure 
to exhaust the internal union remedies.” 

4. The courts have not been troubled in granting injunctive 
relief even though there exists a little Norris-LaGuardia act within 
the state. Where the act has been raised as a defense in an action 
to enjoin the international from imposing a trusteeship it has been 
rejected.*” 

In total, it appears clear that prior to the passage of title III of 
the Labor-Management Reporting and Disclosure Act of 1959, the 
courts had evolved genuine protections against illegal and oppressive 
trusteeships which, by a case by case utilization of the equitable powers 
of the court, had rendered not insubstantial protection to the wronged 
local and its members, while protecting the legitimate interests of the 
international as the creator of the local and the unifying force in the 
employer-employee relationship in the particular industry. 





92 Rodier v. Huddell, 232 App. Div. 531, 250 N.Y. Supp. 336 (1931). 

93 Supra note 91. 

94 Td. at 531. 

95 Fanara v. Int’l Bhd. of Teamsters, supra note 9. 

96 Masters, Mates & Pilots, Local 2 v. Int’l Masters, Mates & Pilots, 11 Pa. D. 
& C.2d 75 and 11 Pa. D. & C.2d 86 (Pa. C.P. 1955). 

97 Laundry Workers, Local 3008 v. Laundry Workers Int’l, 4 Wis. 2d 542, 91 
N.W.2d 320 (1958). See also, Olson, Sp. Trustee, Local 113 v. Miller, 43 L.R.R.M. 
2554 (D.C. Cir. 1959), where the court rejected the defense of the primary jurisdiction 
of the NLRB. 
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3. Title III of the Landrum-Griffin Act 


Title III of the Labor-Management Reporting and Disclosure 
Act of 1959 represents the first attempt to legislate in the area of 
union trusteeships. 

The act provides four major provisions for the regulation of union 
trusteeships. Section 301(a) requires every labor organization which 
has or assumes a trusteeship to report that fact to the Secretary of 
Labor within 30 days after imposition of the trusteeship and semi- 
annually thereafter. Willful violation of section 301(a) is declared a 
crime in section 201(c). The trusteeship report must be signed by 
the same officers who sign reports under title II and also by the 
trustees of the subordinate body. The report must include: (1) the 
date that the trusteeship was established, (2) a detailed statement of 
purpose for establishing or continuing the trusteeship, and (3) the 
nature and extent of participation by members of trustee organization 
in the election of delegates to conventions and in election of national 
officers. Furthermore, the national union must file the financial report 
for the trusteed local required under section 201(b). 

Section 302 provides the purposes for which a trusteeship may 
be established and the requisite procedure. The specified permitted 
purposes are: (1) correcting corruption or financial malpractice, (2) 
assuring the performance of collective bargaining agreements or other 
duties of a bargaining representative, (3) restoring democratic pro- 
cedures, and (4) otherwise carrying out the legitimate objects of such 
labor organization. 

Section 303 expressly prohibits, while a union is under trustee- 
ship, (1) the counting of votes of such local in any convention or 
election of officers of the national union unless the delegates were 
chosen by secret ballot in an election where all local members in good 
standing were eligible to vote, or (2) the national union from taking 
any funds from the trusteed local except the normal per capita tax 
and assessments payable by other locals not under trusteeship. 

Section 304 provides for civil enforcement of sections 302 and 
303. Two methods are provided: 

1. Upon written complaint by any member or subordinate body 
of a labor organization to the Secretary of Labor, the Secretary shall 
investigate and if he finds “probable cause to believe that such viola- 
tion has occurred and has not been remedied” he shall bring a civil 
action in any federal court having jurisdiction over the labor organiza- 
tion. 

2. Any member or subordinate organization can bring action in 
a federal court having jurisdiction over the labor organization for such 
relief as may be appropriate. 
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Section 304 also provides for a presumption of validity for a 
period of 18 months of any trusteeship established in conformity with 
the labor organization’s constitution and which was authorized or 
ratified after a fair hearing by the executive board and/or other body 
provided in the constitution. Any trusteeship of a duration longer 
than 18 months is presumed to be invalid. 

The legislative history indicates the thrust of these new statutory 
provisions of federal labor law. Senator Goldwater noted that the act 
is not confined to a trusteeship imposed by an international but 
encompasses “every trusteeship imposed by one union over a sub- 
ordinate body.” 

Section 304(c) providing the 18 month presumptions was the 
result of an attempt to avoid setting restrictions making impossible the 
establishment of a trusteeship. Senator Dodd proposed an amend- 
ment requiring a national union to apply to the Secretary of Labor 
for a 30-day order granting permission to establish the trusteeship. 
During the 30-day period the Secretary of Labor would hold a hearing 
and if the national union showed the need for the trusteeship by 
“clear and convincing proof,” the Secretary of Labor could order the 
trusteeship continued for a period no longer than one year. The 
amendment was rejected.” 

The provision granting power to the Secretary of Labor to make 
investigations and institute civil action is a rejection of Senator Ken- 
nedy’s proposal which would have placed enforcement in the hands 
of the Labor Board. 

A comparison of the provisions of title III with the pre-existing 
case law, examined above, reveals: 

1. Section 301 requiring initial and semi-annual reports to the 
Secretary of Labor is, of course, a new and novel provision. At one 
stroke it greatly increases the paper work to be done by the union 
and floods the Department of Labor with heaps of additional informa- 
tion about the administration of unions. 

2. Section 302 dealing with the legitimate purposes of a trustee- 
ship is essentially a‘ codification of the controlling case law discussed 
above. It probably does not operate to change the existing law. 
Section 302 also incorporates the case law rule in stating that the 
trusteeship must be established and administered in accordance with 
the union constitution and bylaws. 

3. Section 303 provides two express prohibitions which have not 
been articulated in the case law. The prohibition against voting dele- 
gates of the trusteed local to the international convention, unless 





98 105 Cong. Rec. 5984-85 (daily ed. April 24, 1959). 
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elected by secret ballot by all local members in good standing, is a 
recognition that the trusteed local can be used as an instrument by 
the international leadership to guarantee continuation in office. 

4. Section 304, on its face apparently widens the pre-existing 
remedies against oppressive or illegal trusteeships by providing that 
the Secretary of Labor shall investigate any reported violation of the 
law, and if he finds probable cause, shall bring action in the federal 
court; and by opening the federal court to an action against a trustee- 
ship by either the individual member or the local. As subsequently 
shown, this provision has given way to conflicting opinions by federal 
district courts and, in total, may actually diminish the rights pos- 
sessed by the individual members and the local prior to the act. 

Section 304 introduces a novel element in providing an 18 month 
presumption of validity. It appears obvious that the intent was to 
strike down those trusteeships that have been continuing for many 
years. In the process the act does seem in variance with the attitude 
of several of the state courts, quoted above, that look with extreme 
caution upon all trusteeships. In any event, it should be noted that 
the presumption only operates if the trusteeship was established in 
accordance with the union’s constitution and authorized or ratified by 
a fair hearing. There is no requirement that the fair hearing be held 
prior to imposition of the trusteeship. 


4. Post Landrum-Grifin Act Case Law 


The limited case law under title III of the act has already in- 
dicated several difficult and- confusing procedural problems arising 
from the provisions of the act. 


a. Area of Dispute 


The area of greatest dispute involves the enforcement provisions 
of section 304 and whether the provision for investigation by the Secre- 
tary of Labor and institution of action by him must be exhausted 
before the individual member or union body can bring action in the 
federal court. 

In Rizzo v. Ammond,” action was brought by the members of 
Local 1262 of the retail clerks alleging wrongful imposition of trustee- 
ship over their local by the international. The complaint alleged that 
the hearing was a sham—no notice was given, and local officers were not 
permitted to be present, personally or by their attorney. The court 
dismissed the action on the grounds of lack of jurisdiction. The court 





99 182 F. Supp. 456 (D.C. N.J. 1960). Accord, Flaherty v. McDonald, 40 Lab. 
Cas. J 66,514 (S.D. Cal. 1960). 
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specifically held that there was no jurisdiction under the Landrum- 
Griffin Act since it was a prerequisite that the individual member 
exhaust the remedy provided through and by the Secretary of Labor 
before he could bring action in the federal court under Section 304. 

In contrast, is the opinion in Local 28, IBEW v. IBEW.’ Here 
action was brought to terminate the trusteeship over Local 28. Various 
misappropriations of local’s funds, violation of bylaws, and other 
various wrongs were alleged against defendant Goidel, IBEW’s inter- 
national representative. The complaint specifically alleged violation of 
the trusteeship provisions of title III, section 302 of the Labor-Manage- 
ment Reporting and Disclosure Act. After finding jurisdiction under 
the act, irrespective of diversity or jurisdictional amount, the court 
flatly rejected the decisions in Rizzo and Flaherty, and held that the 
union member did not have to go first to the Secretary of Labor before 
bringing action in the federal district court. 

As a practical matter the impact of the Rizzo and Flaherty 
decisions may be to actually reduce the rights of the individual mem- 
bers and trusteed local. This is true as far as their rights in the federal 
district court are concerned. It is yet to be decided whether the holding 
of these cases will be applied to actions commenced in the state court. 





b. Jurisdiction over the Subject Matter 


The opinion of the court in the Local 28, IBEW case,'*' makes it 
clear that the 1959 act itself establishes the jurisdiction of the court 
over union trusteeships, as a federal question arising under federal law, 
irrespective of any requirement of diversity or jurisdictional amount. 
The decision in Flaherty v. McDonald’ is not at variance on this 
point since there the court indicated that jurisdiction under the federal 
act failed only because of a failure to exhaust the administrative 
remedy provided by the act, viz; investigation by the Secretary of 
Labor. Though less clear, Rizzo v. Ammond'” appears to proceed on 
this basis also. 

c. Jurisdiction over the Person 


Both the Flaherty and Rizzo cases represent excellent illustra- 
tions of the insurmountable procedural difficulties of federal court 
jurisdiction over union trusteeships in the absence of statutory juris- 
diction. These difficulties include the requirement of divers- 
ity’ (perhaps avoidable through the device of a class action); 
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1961] CONTROL OF A LABOR UNION 191 


the requirement of the jurisdictional amount (held not satisfied 
in Rizzo); personal jurisdiction over individual defendants, non- 
residents of the state in which the federal court sits and not 
personally served within that state; and necessity of service upon a 
representative of the international within the state in his represent- 
ative capacity. 

In addition, a common problem in both the state and federal 
court proceedings on union trusteeships under the act or common law, 
exists in that the international is often multi-state in operation and 
activities, and the local may also possess this characteristic. This 
fact gives rise to the problem of the extra-territorial jurisdiction of 
the state or federal district courts. As a result, the policy of a 
uniform application of an order is defeated by the necessary confines 
of the order to the territorial jurisdiction of the court. The issue is 
touched upon by the court in the Rizzo case where the court held 
that it could not through a receiver assume possession of its assets 
and property located beyond the jurisdiction of the court, or to direct 
the international’s activities beyond the court’s territorial jurisdiction. 

This holding may well lead to the situation where different federal 
courts reach contrary conclusions as to a trusteeship over a particular 
local. It is even more likely to result in differing conclusions as to 
trusteeships or disaffiliations of locals in the same international arising 
from the same circumstances. 


d. The Problem of Federal Pre-emption 

Finally, there is still the problem of federal pre-emption arising 
from the passage of title III of the Landrum-Griffin Act. Section 
603(a) of the act appears to provide for no federal pre-emption. It 
states: 

(a) Except as explicitly provided to the contrary, nothing in this 

Act shall reduce or limit the responsibilities of any labor organiza- 

tion or any officer, agent, shop steward, or other representative of a 

labor organization, or of any trust in which a labor organization is 

interested, under any other Federal law or under the laws of any 

State, and, except as explicitly provided to the contrary, nothing 

in this Act shall take away any right or bar any remedy to which 

members of a labor organization are entitled under such other 

Federal law or law of any State.'”® 


It should be noted that the provision speaks of the “/aw of any 
state” and it may be argued that it does not keep intact the common 
law and equity powers heretofore exercised by the state court. In any 
event in the only reported case on the issue to date,’”* the court denied 





105 73 Stat. 540 (1959), 29 U.S.C. § 523 (Supp. I, 1959). 
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the motion for an injunction pendente lite to restrain the Upholsterers 
International Union from appointing or attempting to appoint a 
trustee over Local 601 on the grounds, inter alia, that the dispute as to 
whether the court was without jurisdiction because of title III of the 
act of 1959 could not be decided on motion papers. 

The operation of title III as revealed by the report of the Bureau 
of Labor-Management Reports for the nine month period ending at 
the fiscal year June 30, 1960, reveals that the act has had virtually 
no effect whatsoever in eliminating the charged abuses in trusteeships 
which were in large measure responsible for the passage of title III. 

The total number of alleged violations under sections 301, 302, 
and 303 is 76.‘ This includes violations relating to the adequacy of 
the reports required under section 301. No legal action has been 
commenced by the Secretary of Labor to declare a trusteeship un- 
lawful.?* Of the 76 investigations, 36 were closed and 43 were still 
pending as of June 30, 1960. “Many” of the 76 complaints filed with 
the Bureau concerned trusteeships of the Teamsters International.’” 
Although “a thorough investigation of the financial records of the 
Teamsters’ locals under trusteeship as well as the records of the 
international’’"*® was made, no action has been commenced by the 
Secretary of Labor, indicating either the legality revealed by such 
financial records or the reluctance and inability of the Secretary of 
Labor to act. 

Although the reports filed with the Bureau revealed that of the 
592 reporting trusteeships, 50% were at least eighteen months old and 
20% were more than ten years old,'"’ no action has been taken by 
the Secretary of Labor against such entrenched trusteeships which, 
under the law, are presumed to be unlawful. There have been no 
reports of voluntary termination of the long-term trusteeships which 
were so effectively used by proponents of title III to obtain its passage 
in Congress. 


G. CONTROL BY THE CourTsS—THE MonitTorsHip SystEM 


The final and most drastic form of control over the international, 
the local and the members is the court monitorship. This is the 
system that has existed within the Teamsters International since 1957. 
Examination of the monitorship system over the Teamsters Inter- 
national reveals the extreme nature of this arrangement and the 





107 Supra note 58, Table 9, p. 65. 
108 Jd. at 61. 
109 Jd. at 33. 
110 Jd. at 34. 
111 Jd. at 32. 

















1961] CONTROL OF A LABOR UNION 193 


extreme impact upon the relationship and power exercised in the 
international, the local and the membership. 

The Teamster monitorship arose out of a compromise settlement 
of the legal challenge to the 17th National Convention and national 
election of the Teamsters scheduled for September, 1957. The back- 
ground for the legal challenge to the leadership of the Teamsters 
International had been provided through the highly publicized exposé 
of the McClellan Committee which, in large measure, had concentrated 
upon the Teamsters’ then General President David Beck and his 
successor James Hoffa.’ 

Thirteen New York area rank and file members of the Teamsters 
commenced an action employing an attorney well known for repre- 
senting employers in labor relations matters.’!* The action commenced 
by these rank and file members, relying upon the revelations before the 
Senate McClellan Committee, alleged violations of the union constitu- 
tion and rigging of the September convention, and prayed for an 
injunction against the convention and for the appointment of a re- 
ceiver or master to supervise the intralocal balloting and the con- 
vention. A preliminary injunction was issued by the district court a 
day before the scheduled convention,’"* but was vacated by the court 
of appeals. The convention was held and James Hoffa and his slate 
were elected. The plaintiffs amended their complaint and attacked 
the convention proceedings at which the defendants, Hoffa and most 
of his slate, had been elected. The new order of the district court, 
as modified by the court of appeals, restrained the Hoffa slate from 
taking office and restrained the effectiveness of certain constitutional 
amendments which had been passed at the convention. 

After these preliminary proceedings, a twenty-two day trial 
commenced in late November, 1957. After the plaintiff’s case was in 
and prior to the defendant union’s presentation, a settlement 
was agreed upon by the parties. This was subsequently agreed 
to by the court and incorporated into a consent decree. The major 
provisions of this decree, overriding the established structure and 
procedure of the union and any contrary provisions in the union 
constitution and bylaws, included provisions that: 

a. The Hoffa slate would take office “provisionally.” 

b. A Board of Monitors would be established consisting of a 





112 “Hearings Before the Senate Committee on Improper Activities in the Labor or 
Management Field,” 85th Cong., 2d Sess. (1957). 

113 The attorney, Godfrey P. Schmidt, is a New York lawyer, primarily representing 
employers in the labor relations field. 

114 District Court Judge F. Dickinson Letts issued the preliminary injunction on 
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union designated monitor, a plaintiffs’ designated monitor and an 
“impartial” monitor to be jointly chosen. 

c. A series of reforms would be undertaken by the general 
executive board in cooperation with the Board of Monitors encom- 
passing financial and accounting procedures, elimination of conflict 
of interests, elimination of unjustifiable trusteeships, and protection 
of democratic rights. 

d. A new election of officers shall take place at any time after 
one year from the effective date of the consent decree. 

e. Compensation for the Board of Monitors as determined by 
the court shall be paid by the Teamsters International. 

f. The Teamsters International shall pay the counsel fees and 
expenses of the plaintiffs, subject to approval of the court. 

A naked proposal to give the Board of Monitors broad authority 
to supervise the union and compel compliance with its recommenda- 
tions was not inserted into the decree.'’® 

The original impartial chairman of the Board of Monitors, Judge 
Nathan Clayton, resigned after six months. Interestingly, his letter of 
resignation indicates a series of investigations or studies undertaken 
by the Board of Monitors with the only definitive aspects being the 
reduction of trusteeships from 107 to 61 and the conclusion that the 
reports of the IBT officers indicated no current conflict of interest. 
However, the separate report of the plaintiffs’ Monitor Schmidt, urged 
additional ‘monitor initiative” to eliminate abuses. The union monitor 
Wells called for the Board of Monitor’s scrupulous observance of the 
international constitution and that it refrain from usurping power not 
given to it under the consent decree. 

With the appointment of Martin F. O’Donoghue as the new 
impartial chairman, the until then smooth operation of the Board of 
Monitors was drastically changed. Within a month, the monitors 
had established their own staff including an investigator and an exec- 
utive assistant. The Board of Monitors began issuing “orders of rec- 
ommendation” which ran the whole gamut of the operation of the 
Teamsters Internatjonal from financial records to alleged election 
violations. 

The plaintiffs’ monitor and Mr. O’Donoghue, fearing that these 
orders of recommendation were not being carried out by the union, 
moved in court to have the monitors granted certain mandatory powers 
over the Teamsters’ general executive board and to postpone the new 





115 The initial report of the Board of Monitors indicates that the union rejected a 
proposal which would have given the Board of Monitors broad supervisory power over 
the entire operation of the union. Initial Report of the Board of Monitors, CA #2361 
—1957. 
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election which had been called by the Teamsters’ executive board. 
The broad decision issued by District Judge Letts found that the 
monitors had mandatory powers and could, in fact, pursue a policy of 
a general cleaning-up of the union.’'® The court further changed the 
consent decree by deleting the provisions that the Teamsters could call 
a new election after the expiration of one year. Instead, the court 
inserted a provision giving the Board of Monitors the sole power to 
recommend a new election. 

Upon appeal to the court of appeals, the Board of Monitors, 
rather than rely upon the concept of mandatory powers, rested their 
claim upon the obligation of the union to obey the spirit of the consent 
decree and the power of the district court to issue orders to compel 
the union to comply with the recommendations of the monitors in 
specific matters. The decision of the court of appeals''’ sets down a 
significant framework for the operation of the Board of Monitors. 
By its opinions: (a) the consent decree was upheld; (b) the court 
declined to pass upon whether the union was acting in “bad faith,” 
as had been found by Judge Letts; (c) the Board of Monitors was 
strictly limited to consultative and recommending functions. The 
latter function of the Board of Monitors could take place without 
hearing the defendants; and (d) the court affirmed Judge Letts’ 
postponement of the proposed Teamster International election. But 
the power to recommend such a new convention was placed in the 
district court rather than with the Board of Monitors. 

Since the court of appeals decision, the Board of Monitors has 
continued in its attempt to exercise increasing power and authority 
over the Teamsters International. In the summer of 1959, the mon- 
itors attempted to exercise subpoena powers to look at certain books 
of a midwest local of the Teamsters. The court of appeals decision, 
above referred to, approved the district court’s order for an audit of 
these books. The Board of Monitors has also attempted to conduct 
independent hearings. The right to conduct such hearings has been 
vigorously opposed by the union. 

One important result of the court of appeals decision is that sub- 
sequently, to a large extent, the court has been functioning as a 
supervisor of the consent decree together with the district court. 
In fact at several stages of this litigation, affidavits have been 
directly submitted to the court of appeals which had not appeared in 
the proceedings below. The union’s attempt to obtain a stay and for 
a writ of certiorari to the United States Supreme Court was unsuc- 
cessful. But it did result in a memorandum by Mr. Justice Frank- 





116 Memorandum Opinion, CA #2361—1957 (December 11, 1958). 
117 269 F.2d 517 (D.C. Cir. 1959). 
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furter,’* which together with the consent decree and the opinion of 
the court of appeals, forms the triumvirate of written documents under 
which the Board of Monitors presently operates. 

The next battle scene was staged over the employment by the 
Board of Monitors of an independent law firm. This law firm not 
only was employed for the purpose of defending the various actions 
commenced by the union to restrain the Board, but also to read, 
evaluate and report on the approximately 20,000 pages of testimony 
taken before the McClellan committee. Presumably, this was ordered 
in order to prepare certain recommendations to be made by the Board 
of Monitors. The court of appeals vacated the district court’s order 
permitting the employment of such a law firm and held “that the board 
of monitors may engage the services of said firm of lawyers to assist 
them in litigation prudently and reasonably deemed by the board to 
be required in performance of the duties of the board.” The appellate 
court also denied the Board of Monitors’ chairman any exclusive 
authority with regard to supervision of the law firm. 

The next attack by the Board of Monitors upon the Teamsters 
International leadership was the most extreme and direct. In a 
report issued in September 1959, known as the Sun Valley Interim 
Report, the Board of Monitors accused the union president, Hoffa, of 
breach of his fiduciary obligation and of investing union funds for his 
own purposes. The monitors asked the district court to remove Hoffa 
as general president of the union if the court agreed with its report.'”® 
In this dispute a collateral matter came to the forefront in the dis- 
qualification of Judge Letts, the district court judge, to hear the 
Board of Monitors’ motion. Judge Letts disqualified himself on the 
basis of an affidavit filed by Mr. Hoffa in which it was stated that the 
Judge had announced to the press that he intended to remove Hoffa 
because of the latter’s efforts to place a certain individual on the Board 
of Monitors.’*° 

Preliminarily, Hoffa attempted to enjoin the hearings before 
the federal district court on the monitors’ motion to remove him 
as the president of the Teamsters Union. The district judge de- 
nied the motion and in June, 1960, the court of appeals held that 
the denial was not an appealable order. However, the court of appeals 
did restore to the district court docket two requests for mandamus and 
prohibition to restrain the district court judge from proceeding to trial 
on the Sun Vailey issue. 

118 English v. Cunningham, 361 U.S. 905, (1959). 

119 In defense, Mr. Hoffa stated that the transaction was legitimate union business, 
that the funds were not held as collateral and, in any event, the consent decree did not 
grant the district court the power to remove any of the elected officials who had not 


formally taken office because of the decree. 
120 The individual in question was William Bufalino. 
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Other matters in the continuing and unrestrained conflict between 
the Teamsters Union leadership and the Board of Monitors show the 
extent of this conflict and the effect upon the relationship of the inter- 
national with its locals and members arising from this Board of Mon- 
itorship system. Thus the Teamsters International has been unsuc- 
cessful in preventing the Board of Monitors from “making its case” 
by issuance of general press releases on matters which were not of 
public record. Orders by District Judge Letts permitting the Board of 
Monitors to hire additional attorneys for its staff and to have the 
chairman direct the monitors’ staff and direct the law firm were both 
subsequently reversed by the court of appeals. 

The battle between the union leadership and Mr. O’Donoghue, 
chairman of the Board of Monitors, was intensified when President 
Hoffa made a motion in the district court to have Chairman O’Don- 
oghue removed from his position because of a question of conflict of 
interest under Canon 37 of the Canons of Professional Ethics. The 
conflict of interest arose from the fact that Mr. O’Donoghue had 
previously represented the Teamsters Union and Mr. Hoffa in prior 
and earlier stages of the related litigation arising out of the monitor- 
ship. The information which Mr. O’Donoghue obtained while repre- 
senting his client, it was argued, would clearly result in a conflict of 
interest situation now that, under the leadership of Mr. O’Donoghue, 
the Board of Monitors had moved in court to have Mr. Hoffa removed 
as president of the union. 

The situation became more complex, more expensive, and in 
certain aspects slightly ridiculous, when within the past year a full 
grown intramonitor conflict has arisen. This conflict came into the 
open when the chairman, Mr. O’Donoghue, unsuccessfully attempted 
to have the plaintiffs’ monitor, Lawrence T. Smith,’ second the report 
dealing with the alleged violations of the consent order by Mr. Hoffa. 
Monitor Smith refused to second the report. The dispute hit a high- 
point when District Judge Letts removed Mr. Smith as a monitor on 
March 30, 1960, accusing Mr. Smith of not having his “heart in the 
assignment.” Almost simultaneously, the course that Godfrey Schmidt 
had been following became entangled with this dispute. The resigna- 
tion of Mr. Schmidt as the attorney for the plaintiffs was accepted 
by 8 of the 12 plaintiffs. Mr. Schmidt had lined up with Chairman 
O’Donoghue in the dispute against Monitor Smith. The plaintiffs, 
who accepted Godfrey Schmidt’s resignation, immediately hired 
another New York attorney and supported Mr. Smith. But Judge 
Letts, who quite clearly sided with Chairman O’Donoghue, refused to 
permit the substitution. His order was vacated by the court of appeals 
in May, 1960. 


121 Mr. Smith had replaced Godfrey P. Schmidt as the plaintiffs’ monitor. 
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Those plaintiffs who supported Mr. Schmidt nominated the 
former FBI agent, Terrence McShane, as the successor to Mr. Smith 
on the Board. Judge Letts immediately appointed McShane, again 
indicating his full support for the O’Donoghue-Schmidt faction among 
the monitors and the plaintiffs. But again the court of appeals dis- 
agreed vigorously with the action taken by District Judge Letts. They 
first stayed the order removing Smith as a monitor, and subsequently 
set aside the order removing him on the grounds that the consent 
decree had been violated in that the removal had taken place without 
notice, hearing and appeal, which are required under paragraph 2 
of the consent decree. Finally, it might be noted that the monitor 
representing the union leadership was changed from Monitor Maher 
to Mr. William Bufalino. 

This continual battle on each and every aspect of the relation- 
ship between the Board of Monitors and the Teamsters International 
and on each and every aspect of any legal question arising therefrom 
clearly indicates the extent to which there is a basic and irreconcilable 
inability for the Board of Monitors and the union leadership to oper- 
ate together. 

The history of the Board of Monitors’ control over the Teamsters 
International shows a pattern of an increasingly aggravating conflict 
and schism between the Board of Monitors and the Teamsters Inter- 
national leadership. The impact of this upon the membership of the 
Teamsters is clear. There are no fundamental reforms that have been 
accomplished. The plaintiffs, who constitute a small, in fact infini- 
tismal number of members of the Teamsters Union, have themselves 
on numerous occasions been split as to who should represent them 
and who should be their monitor on the Board of Monitors. 

More fundamental is that the entire concept of monitorship over 
a huge and powerful trade union like the Teamsters International is 
doomed to failure if one is to speak in terms of accomplishing worthy 
objectives. The New York Times of January 2, 1961, in discussing 
the anticipated ending of the Monitorship, reports as follows: 

The Board of Monitors was soon bogged down with Teamsters, law 

suits, intra-mural disputes and personnel turn-over . . . . Court action 

has been hot and heavy. More than 100 motions have been heard 

by Judge Letts, 40 appeals have been taken to the Court of Appeals 

and 3 appeals have reached the Supreme Court. Teamster officials 

estimate that legal expenses and the $25 an hour monitor’s fee, 

and their expenses, have cost the union treasury more than $1,500, 

000. The dispute has evolved to the point where 5 factions are 

concerned. They are Mr. Hoffa and the Teamsters Union, eight of 

the original 13 Teamster insurgents; four other insurgents; a lone 

insurgent; and a latecomer group of intervenors, representing locals 

with 50,000 members. . . . If Judge Letts is eventually satisfied 
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with Teamster union reforms and orders a new convention, it will 

mean that the question of Mr. Hoffa’s eligibility for union office 

will be left to the membership. 

Note well the last line of the article. “The question of Mr. Hoffa’s 
eligibility for union office will be left to the membership.” That’s 
where it belonged in the first place.'** 


CONCLUSION 


The problem of perfecting an equitable and just balance of 
controls between an international union, its locals and the mem- 
bers of the union will never be solved by the anarchic and archaic 
methods by which labor union problems have been approached in the 
last several decades. 

The anarchy that exists in this field is part and parcel of the 
ill-conceived and ill-organized methods of dealing with all labor prob- 
lems. At best, there are patchwork attempts to remedy existing evils 
and little, if any, heed is paid by legislators and officials, both from 
within and without the trade union movement, to the basic ills which 
plague our economic life. 

The many controls resulting from federal legislation, state legis- 
lation, federal court decisions, state court decisions, federal admin- 
istrative agency rulings and state administrative agency rulings have 
not solved the problem of curbing evil people, whether they be 
racketeers in industry or labor. Nor have they solved the problem 
of providing quick and simple justice either to the worker or to the 
employer, or adequately safeguarded the pension and welfare funds, 
upon which workers depend for their future. Nor have they provided 
a workable system of democratic controls of trade union rights. A 
method has not yet been found of meeting national emergency strikes. 
These controls have not protected employers and workers against 
cutthroat competition on the part of the states which have restrictive 
right-to-work laws. Nor do they adequately meet the problem of 
protecting governmental employees and hospital employees from the 
abuses inherent in denying them the right to strike without giving 
them a proper substitute forum in which to obtain a redress of griev- 
ances that would place them on a parity with other workers. 

What is required is not more legislation, but rather an intensive, 
objective federal study of our existing labor laws, with the end in view 
of replacing present anarchy with an integrated system of labor law 
that will bring order out of chaos. 

122 As this article goes to press, rulings by Judge Letts granted the Teamsters 
Union’s motion, directed a convention and election, ordered the monitorship dissolved, 


and denied counsel fees for the attorneys from the union treasury. New York Times, 
March 1, 1961. 
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COMMENT 


A CRITIQUE OF THE OHIO PUBLIC 
ACCOMMODATIONS LAW 


Wiiiiam W. Van ALSTYNE* 


Many people are willing to fight discrimination but preferably 
that which exists across the street or across the world rather than 
that in their own backyards. We must build a better example here 
at home—in Ohio. 
GovERNOR MicHaEL V. D1Satte! 
Since 1884, Ohio has modestly identified itself with the philosophy 
that enterprises which solicit the general public for private profit 
necessarily assume some responsibility not to deny arbitrarily the 
public’s right to rely on their services and facilities. In adhering to 
this position, Ohio has not pursued a novel or maverick policy as 
twenty-six states presently maintain laws which forbid discrimination 
in places of public accommodation.* Indeed, the conservative char- 





* Assistant Dean and Assistant Professor of Law, Ohio State University. Materials 
for this Comment were provided by third year seminar students at the College of 
Law; their assistance is gratefully acknowledged. 

1 Ohio Civil Rights Conference Proceedings 8 (multil. 1960). 

2 81 Ohio Laws 15 (1884): “Whereas, it is essential to just government that we 
recognize and protect all men as equal before the law, and that a democratic form of 
government should mete out equal and exact justice to all, of whatever nativity, race, 
color, persuasion, religious or political; and it being the appropriate object of legislation 
to enact great fundamental principles into law therefore, SECTION 1. Be it enacted by 
the General Assembly of the State of Ohio, that all persons within the jurisdiction of 
said state shall be entitled to the full and equal enjoyment of the accommodations, 
advantages, facilities and privileges of inns, public conveyances on land and water, 
theaters and other places of public amusement subject only to the conditions and 
limitations established by law, and applicable alike to citizens of every race and color. 

SECTION 2. That any person who shall violate any of the provisions of the 
foregoing section by denying to any citizen, except for reasons applicable alike to all 
citizens of every race and color, and regardless of color and race, the full enjoyment 
of any of the accommodations, advantages, facilities, or privileges, in said section 
enumerated, or by aiding or inciting such denial, shall for every such offense, forfeit 
and pay a sum not to exceed $100 to the person aggrieved thereby, to be recovered in 
any court of competent jurisdiction, in the county where said offense was committed; 
and shall also, for every such offense, be deemed guilty of a misdemeanor, and upon 
conviction thereof, shall be fined not to exceed one hundred dollars ($100), or shall be 
imprisoned not more than thirty days or both; and provided further, that a judgment in 
favor of the party aggrieved, or punishment upon an indictment, shall be a bar to 
either prosecution respectively.” 

3 For full citation to laws of all twenty-six jurisdictions, see Greenberg, Race 
Relations and American Law 275-79 (1959). See also, “State Laws and Agencies for 
Civil Rights,” Report of the Governor’s Comm. on Human Rights, Wisconsin, 1960. 
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acter of the Ohio public accommodations law has been relatively un- 
changed since 1894.* Both the coverage and remedies provided by the 
law are extremely abbreviated in comparison with the general trend 
of legislation in other jurisdictions,’ notwithstanding substantial evi- 
dence that discrimination in places of public accommodation exists 
throughout Ohio.® 

The doubtful success of the law is attributable both to a number 
of deficiencies apparent on the face of the statute, and to the diffidence 
or reserved attitude of the courts. The purpose of this comment is to 
examine the more striking inadequacies of the law which inhibit it 
from eliminating racial and religious discrimination in places of public 
accommodation.’ The following treatment briefly reviews the law 
with respect to: who is protected; who is forbidden from discriminat- 
ing; what kind of discrimination is proscribed; what constitutes a 
place of public accommodation; what remedies are available; what 
significance has section 2901.36 of the Ohio Revised Code. As an 
immediate point of reference, it may be well to set out the relevant 
sections of the Ohio Revised Code: 

Section 2901.35 Denial of privileges at restaurants, stores 
and other places by reason of color or race. 
No proprietor or his employee, keeper, or manager of an inn, 


restaurant, eating house, barber shop, public conveyance by air, 
land, or water, theater, store or other place for the sale of mer- 





4 See 91 Ohio Laws 17 (1894), increasing the provision for punitive damages to a 
minimum of $50 and a maximum of $500, or a fine from $50 to $500 or imprisonment 
from 30 to 90 days, or both. A previous amendment enacted one month after the 
statute’s promulgation (81 Ohio Laws 90 [1884]), added “accommodations” to the 
omnibus phrase, and listed restaurants, eating-houses, and barber shops. 

5 In 1959 the Unruh Civil Rights Act of California, (Calif. Stats. 1959), ch. 1866, 
extended coverage of its public accommodations law (Cal. Civ. Code § 51), to forbid 
discrimination because of race, color, religion, ancestry, or national origin in any business 
establishment, a violation giving rise to an action for minimum damages of $250. See 
5 Race Rel. L. Rep. 249 (1960). A recent state attorney general’s opinion construes this 
phrase very broadly, even to include the facilities and services supplied by real estate 
brokers and salesmen. 5 Race Rel. L. Rep. 255 (1960). 

The current New York/law (Civil Rts. Law § 40) lists more than fifty kinds of 
places of public accommodations in which discrimination is proscribed, enforceable 
through a civil suit with minimum damages of $100 or an administrative procedure 
through a state commission which possesses power to subpoena witnesses and issue 
cease and desist orders. N.Y. Exec. L. Art. 12, §§ 290-301 (1959). The New Jersey 
statute is similar. For a comparison of these and other statutes, see “State Laws and 
Agencies for Civil Rights,” Report of the Governor’s Comm. on Human Rights, 
Wisconsin, 1960; Greenberg, Race Relations and American Law 101-114 (1959). 

6 See “Discrimination in Public Accommodations in Ohio” section I of the Report 
of the Ohio Civil Rights Commission (multil. Dec. 1960). 

7 For an earlier review of the Ohio public accommodations law, see Note, 12 U. Cinc. 
L. Rev. 60 (1938). 
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chandise, or any other place of public accommodation or amuse- 
ment, shall deny to a citizen, except for reasons applicable alike to 
all citizens and regardless of color or race, the full enjoyment of 
the accommodations, advantages, facilities, or privileges thereof, and 
no person shall aid or incite the denial thereof. 

Whoever violates this section shall be fined not less than 
fifty nor more than five hundred dollars or imprisoned not less than 
thirty nor more than ninety days, or both and shall pay not less 
than fifty nor more than five hundred dollars to the person aggrieved 
thereby to be recovered in any court in the county where the 
violation was committed. 


Section 2901.36 Bar to prosecution. 


Either a judgment in favor of the person aggrieved, or the 
punishment of the offender upon an indictment under section 
2901.35 of the Revised Code, is a bar to further prosecution for a 
violation of such section. 


I. Wuo Is PROTECTED BY THE STATUTE 


The statute provides only that discrimination against “a citizen” 
is unlawful. It is not to be supposed that the phrase would be liberally 
construed, since the judicial tendency has been to restrict the statute.* 
It is therefore quite clear that visiting aliens, foreign travelers in Ohio, 
and the more that 1,000 foreign students attending Ohio colleges, do 
not come within the protection of the law. Their omission possibly is 
attributable to legislative oversight in earlier years when fewer stu- 
dents and visitors came to Ohio from Asia, Africa, and the Middle 
East; there would otherwise appear to be little reason to sanction 
racial discrimination against. these visitors, while forbidding it with 
respect to local residents. Since these international visitors to Ohio 
probably contribute substantially to the image of America projected in 
their own countries, there is every reason to make the law uniform to 
protect them equally with our own citizens. 

In the absence of any reported decision disposing of the issue, 
it is doubtful whether an organization, club, or association would be 
defined as “a citizen” under a conservative interpretation of the phrase. 
The statute may therefore produce the incongruous consequence of 
sanctioning a racially inspired refusal to accommodate a conference, 
meeting, luncheon, or convention when the request for accommoda- 
tions is made by an organization, even while forbidding discrimination 
against each of the club members if they were to enter a request, or 
to present themselves, individually. 





8 See, e.g., Fletcher v. Coney Island, 54 Ohio Op. 112 (C.P. 1954), rev’d, 165 Ohio 
St. 150, 134 N.E.2d 371 (1956); Harvey v. Sissle, 53 Ohio App. 405, 5 N.E.2d 410 
(1936); Hargo v. Meyers, 4 Ohio C.C.R. 275, 2 Ohio C.C. Dec. 543 (1889). And 
see discussion which follows. 
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Finally, the language of the statute leaves the question unsettled 
as to whether a// American citizens are protected against discrimina- 
tion in places of public accommodation in Ohio, or whether only 
citizens (roughly equivalent to permanent residents) of Ohio itself 
are protected. Since Ohio state citizenship is not characteristic of 
transient visitors, tourists, or travelers through Ohio, and since these 
persons doubtlessly comprise a substantial portion of hotel, motel, 
restaurant, and theater trade, the statute may in fact tolerate discrim- 
ination in some of the very establishments it otherwise explicitly lists 
as places of public accommodation which are ostensibly forbidden 
from discriminating. 


II. Wuo Is ForsippEN From DIscRIMINATING 


The face of the statute limits the class of potential defendants to 
proprietors and their employees, keepers, and managers. The reference 
in the second paragraph which makes it an offense to discriminate, 
“whoever” that person may be, should probably be construed in terms 
of the particular parties expressly designated, and therefore adds 
nothing to the scope of the statute. In the absence of cases to the 
contrary, it is arguable that lessors, trustees, and others in whom 
ownership of places of public accommodation may inhere and who 
profit from the operation of such establishments, but who have as- 
signed or otherwise delegated proprietary and managerial interests 
to others, cannot be held responsible. Yet the intimate connection of 
such persons with their enterprises and their ultimate power to in- 
fluence the policies of such establishments, suggest they should be 
included. 

The statute is also patently ambiguous with respect to impersonal 
legal entities which may operate places of public accommodation under 
business or firm names. Although one Ohio court held that a corpora- 
tion was a “person” under an earlier version of the statute,’® another 
court held that a partnership was not a “person” and thus could not 
be sued in its firm name for acts committed by its employees."’ The 
phrase “ whoever” recently has been substituted for “person’’; since 
the referent of “whoever,” viz. “a proprietor,” might include a corpora- 
tion or partnership, it is presently arguable that business entities may 





8 Johnson v. Humphrey Pop Corn Co., 4 Ohio C.C.R. (ns.) 49, 14 Ohio C.C. 
Dec. 135 (1902). 

10 In 1902, at the time of the Johnson case, the statute forbade any “person” from 
violating the terms of the statute. The word has since been dropped, raising some 
possible question as to the vitality of the Johnson decision. 

11 Hargo v. Meyers, supra note 8. 
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be held liable.’* The lack of judicial precedent under the current 
statute, however, and the checkered treatment of the law in prior 
cases, suggest that legislative clarification is desirable. 

Finally, there is the knotty problem of proving an agency rela- 
tionship between an employee or other representative of a proprietor, 
and the proprietor himself. Without alleging and proving that such 
a relationship exists, an aggrieved party cannot secure even the slight 
relief presently afforded by the statute against proprietors, managers, 
or keepers who determine the policy for their business establishments. 
While such proof may be easy where the manager is present and ac- 
tually participates in the discriminatory acts,’ such a case is obviously 
atypical. The courts have generally taken a parochial view of a 
proprietor’s responsibility, confronting the plaintiff with an extremely 
difficult burden of proof.’* Since the actual scope of employment is 
best known to the proprietor, and since the facts which determine 
the legal relationship between management and subordinate repre- 
sentatives of an establishment may be peculiarly within the knowledge 
and control of these parties, it may be reasonable to entertain a 
rebuttable presumption that an agency relationship does exist when 
discrimination is manifested by one apparently acting in a representa- 
tive capacity for a place of public accommodation. Moreover, it may 
be desirable to give statutory effect to the dictum of one Ohio court 
that where an employee is otherwise acting within the scope of his 
employment, the employer cannot escape his own liability under the 
law even if the employee discriminates contrary to the employer’s 
instructions.’ 


III. Wuat KInp or DIscrRIMINATION Is PRosCRIBED 


The statute is apparently limited to discrimination based on 
“color or race,” and thus ignores discrimination in places of public 
accommodation with respect to religion, ancestry, and national 
origin.’® The omission is especially puzzling since there would seem 





12 The argument has been advanced at 12 U. Cinc. L. Rev. 62-63 (1938), but never 
acted upon by the courts. 

13 See, e.g., Puritan Lunch v. Forman, 29 Ohio Ct. App. 289 (1918). 

14 See, e.g., Lyons v. Akron Skating Rink Co., 18 Ohio C.C.R. (n.s.) 202, 32 Ohic 
C.C. Dec. 690 (1908); Anderson v. Rawlings, 18 Ohio C.C.R. 381, 10 Ohio C.C. 
Dec. 112 (1899). Note, also, that in any criminal proceeding brought under the law, 
the state must prove the material facts beyond a reasonable doubt, and not merely by 
a preponderance of the evidence. For other cases evidencing the courts’ conservative 
construction of the law, see supra note 8 and infra note 26. 

15 Davis v. Euclid Theatre Co., 17 Ohio C.C.R. (ns.) 495, 32 Ohio C.C. 


Dec. 690 (1911). 
16 But see Anderson v. Ohio, 29 Ohio Ct. App. 61, 40 Ohio C.C.R. 510 (1918), 
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to be no sound argument to support the law forbidding the indulgence 
of prejudice based on the adventitious difference of race or color, and 
tolerating the indulgence of prejudice based on equivalently irrelevant 
differences of religion, ancestry, or national origin. The explanation is 
not to be found in the fact that the original law of 1884 responded 
principally to the state’s concern for fair treatment of Negroes, be- 
cause the preamble to the original public accommodations law ex- 
pressed the state’s determination to eliminate discrimination based 
upon “nativity” and “religion or political persuasion,’’’? as well as 
discrimination based on race or color. Since the state has regarded 
discrimination on account of religious, ancestral, or ethnological dif- 
ferences just as repugnant to its policy on fair employment practices 
as discrimination on account of race or color,’*® consistency would 
require that the public accommodations law be expanded commen- 
surately. 

Startling as the thought may be, the public accommodations law 
apparently does not prohibit total segregation even in the specific 
establishments listed in the law! What section 2901.35 proscribes is 
the denial of the “full enjoyment” of accommodations, advantages, 
facilities, or privileges of a place of public accommodation. The 
substantive content of “full enjoyment” is not to be construed accord- 
ing to federal constitutional definitions of 1954 or 1960,'® however, but 
according to an assessment of the legislature’s purpose at the time of 





where the conviction of a dance hall owner who excluded a Jewish person was upheld. 
The opinion contains no discussion of the basis for including this type of protection 
within the statute. 

17 See supra note 1. 

18 Ohio Rev. Code § 4112.02 (Supp. 1959). 

19 That is, the shift in the Supreme Court’s definition of “equal protection” under 
the fourteenth amendment, Brown v. Board of Education of Topeka, 347 U.S. 483 
(1954), would presumably not operate to change the content of “full enjoyment” in 
the state law, especially if a contrary interpretation accords with the ascertainable 
intent of the Ohio legislature when it last modified the state law. The effect of Brown is 
merely to bar segregation in state owned, leased, operated, or substantially assisted 
enterprises. There is no reason why it should operate so as to require that the states 
impose on private persons the same standard of equal protection to which the state 
itself is subject, especially since judicial modification of statutes is less likely than 
judicial modification of constitutional provisions which otherwise cannot be easily 
updated by amendment. That fourteenth amendment standards do not affect “private” 
activity, see Civil Rights Cases, 109 U.S. 3 (1883), although state sanction of private 
discrimination has since been held to offend the fourteenth amendment, Shelley v. 
Kraemer, 334 U.S. 1 (1948); Black v. Cutter Laboratory, 351 U.S. 292 (1956) 
(dissenting opinion), and state inaction has occasionally been equated with state action 
where responsibility could be easily attached to a particular state officer; Picking v. 
Pennsylvania R.R., 151 F.2d 240 (3rd Cir. 1945), cert. denied, 332 U.S. 776 (1947); 
United States v. Catlette, 132 F.2d 902 (4th Cir. 1943). 
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the law’s enactment.” In this setting, the phrase “full enjoyment” 
would clearly include the right to have access to facilities which are 
physically equal to those available to all other persons,’ but it might 
not forbid “mere” segregation because of the reluctance of the early 
courts to regard even compulsory separation as essentially odious 
standing alone.** Thus a description of the law in Ohio Jurisprudence 
2d states: 

The mere separation of the races by a common carrier involves no 

discrimination in the invidious sense contemplated by the Civil 


Rights Statute if each race is afforded substantially equal comforts, 
conveniences, and accommodations.?* 


Since the compulsory isolation of minority citizens has, for some 
time, been determined to have the same reprehensible effects as other, 
less subtle, forms of discrimination, and since more recent Ohio legisla- 
tion in the employment fields includes segregation within the definition 
of proscribed discrimination,** the anachronism of section 2901.35 
should be corrected. 


IV. Wuat ConstTITUTES A PLACE oF PuBLIC ACCOMMODATION 


A glance at the statute discloses that the specific enumeration of 
places of public accommodation is extremely brief, obviously limited 
far short of all establishments which generally solicit public patronage 
for private profit. Transportation terminals, sports arenas, hospitals, 
soda fountains, and bars would appear to be indistinguishable from 
public conveyances, theaters, and stores with respect to the policy of 
the law, yet they are omitted from the list of designated places of 
public accommodation. 

It is possible that some of these enterprises might come under 
the general omnibus phrase “or any other place of public accommoda- 
tion or amusement,’”° but such a construction is not entirely likely. 





20 See Wachendorf v. Shaver, 149 Ohio St. 231 (5th syllabus), and see generally, 82 
C.J.S. “Statutes” § 321, n.25 at 568 (1953). 

21 See, e.g., Guy v. Tri-State Amusement Co., 28 Ohio Ct. App. 231 (1917); Puritan 
Lunch v. Forman, supra note 13. 

22 See Plessy v. Ferguson, 163 U.S. 537 (1896), and see discussion in Civil Rights 
Cases, supra note 19. The effort of the Ohio courts in the cases cited in note 25, 
infra, to explain in what fashion the facilities extended to Negroes were not merely 
separate but physically unequal, also implies that “mere” segregation would not have 
constituted a denial of “full enjoyment.” 

23.9 Ohio Jur. 2d 203, “Civil Rights” § 18 (1954); the current supplement 
suggests no modification of the 1954 view. 

24 See supra note 18. 

25 Places of public accommodation not named explicitly in § 2901.35, but which 
have been held to fall within the omnibus clause, include: a private amusement park, 
Fletcher v. Coney Island, 54 Ohio Op. 112, rev’d on other grounds, 165 Ohio St. 150, 








208 OHIO STATE LAW JOURNAL [Vol. 22 


Because the statute is partly in derogation of common law, because 
it is partly penal in character, and because of the doctrine of ejusdem 
generis, the courts have generally tended to restrict the scope of the 
omnibus phrase.** Thus, retail stores were held not to be places of 
public accommodation,” necessitating a statutory amendment” to bring 
them within the statute. Similarly, even though the statute explicitly 
included inns, restaurants, and eating houses at the time, an Ohio court 
held that a soda fountain within a candy store was not included within 
the omnibus phrase.” 


Even if a change were suddenly to be signalled in the judicial 
treatment of the omnibus phrase,*® the policy of providing those 
subject to the law with clear notice of their responsibility, as an 
essential element of fundamental fairness, would suggest that a more 
explicit, symmetrical list of places of public accommodation ought to 
be provided. 

Since the statute is limited to places of “public” accommodation, 
presumably it does not include distinctly private establishments organ- 
ized and managed by a regular, dues-paying membership. In recogni- 
tion of the distinctions that such establishments do not solicit general 
patronage for profit, and that they are formed for non-commercial 
reasons which may involve close, social associations, these groups may 
legitimately not lie within the purpose of the statute. The division 
between “public” and “private” is sufficiently indistinct, however, that 
the exemption of private organizations tends to encourage evasive 
schemes of entrepreneurs through the organization of spurious clubs.** 
Because knowledge and evidence of the actual character of a particular 





134 N.E.2d 371 (1956); a golf course, Gillespie v. Lake Shore Golf Club, Inc., 56 Ohio 
L. Abs. 222, 91 N.E.2d 290 (Ct. App. 1950); a bowling alley, Johnson v. Humphrey 
Pop Corn Co., supra note 9; a dance hall, Anderson v. Ohio, supra note 16; a motion 
picture theater, Guy v. Tri-State Amusement Co., supra note 21. 

26 See, e.g., Fletcher v. Coney Island, 165 Ohio St. 150, 134 N.E.2d 371 (1956); 
Rice v. Rinaldo, 44 Ohio Op. 286, 95 N.E.2d 30 (C.P. 1950), aff'd, 67 Ohio L. Abs. 183, 
119 N.E.2d 657 (Ct. App. 1951); Uhlman v. Sherman, 22 Ohio NP. (n.s.) 225, 
31 Ohio Dec. 54 (C.P. 1919); Harvey v. Sissle, supra note 8; Tate v. Eidelman, 32 
Ohio N.P. (n.s.) 478 (C.P. 1934); Hargo v. Meyers, supra note 8. 

27 Harvey v. Sissle, supra note 8. 

28 Gen. Code § 12940, 117 Ohio Laws 271 (1937). 

29 Deuwell v. Foerster, 12 Ohio N.P. (n.s.) 329, 30 Ohio Dec. 5i0 (C.P. Franklin 
Co. 1912). 

30 See, e.g., Gillespie v. Lake Shore Golf Club, Inc., supra note 25 where the court 
included a golf club as a place of public accommodation, and where it granted injunctive 
relief, notwithstanding the claim that the club was a private association for members 
only. But see Fletcher v. Coney Island, supra note 26. 

31 Compare Gardner v. Vic Tanny Compton, Inc., 6 Cal. Rptr. 490, 5 Race Rel. 
L. Rep. 831 (Cal. D.C.A. 1960), with the Gillespie case, supra note 25. 
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establishment is frequently within the exclusive control of its owners, 
a reasonable precaution against evasive arrangements might require 
that respondents should assume the burden of proving the distinctly 
private nature of an establishment which otherwise has been proved to 
cater for profit to large segments of the general public. 


V. Wuat ReMeprIEs ARE AVAILABLE 
A. The Criminal Sanction 
Section 2901.35 provides that a violation is punishable by a fine 
from $50 to $500 and/or incarceration from thirty to ninety days. 
Notwithstanding the obvious inference one might draw initially that the 
threat of imprisonment should certainly operate as an effective deter- 
rent, these penal sanctions have proved to be virtually worthless.*” 
Since 1884, there has been but one reported case where the criminal 
sanction was employed, and that case arose in 1918.** It would appear 
extremely doubtful that proprietors of places of public accommoda- 
tion would be much deterred by knowledge of this record. Although 
the matter is necessarily speculative,** failure of the criminal law may 
involve the following considerations: 
1. Actions can be brought only by local prosecutors who may be 
reluctant to implement the statute because: 
(a) the complaining witnesses are usually persons of little 
influence. 
(b) the accused may have considerable property and influence. 
(c) the case has little political value due to the unpopularity of 
the law. 
(d) convictions may be difficult to obtain, because: 
(1) a jury trial is mandatory on defendant’s request; 
the jury may be hostile to the complaining witness’s 
cause, or understandably reluctant to find a verdict 
that may result in imprisonment. 
(2) the burden of proof in a criminal proceeding is one 
of proof beyond a reasonable doubt, rather than 
proof by a mere preponderance of the evidence. 
2. The public character of a criminal proceeding is likely to attract 
unwanted publicity to the complaining witness’s grievance, dis- 
couraging the filing of complaints. 


B. The Civil Sanction 
It is most difficult to assess the efficacy of the civil remedy which 
provides for damages from $50 to $500 because: (a) not all actions 


32 See Ohio Civil Rights Conference Proceedings at p. 46 (multil. 1960). 

33 Anderson v. Ohio, supra note 16. There may be, of course, other instances among 
courts of original jurisdiction whose decisions are not published, although one might 
expect that these would be correspondingly few. 

34 On the lack of success of criminal and civil remedies generally, see Note, 74 
Harv. L. Rev. 526 (1961); Note, 39 Colum. L. Rev. 986 (1939). 
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in the lower state courts are reported; (b) the extent of discrimination 
in places of public accommodation had not been quantified or even 
surveyed until recently; (c) presumably, cases of this character may 
frequently be settled out of court to save costs and avoid publicity. 


It is, however, difficult to imagine how the civil remedy could be 
fully effective in view of the following considerations: 


(a) the minimum recovery of $50 has been unchanged since 
1894, even though the dollar has diminished in value by more 
than two-thirds. 

(b) suits must be brought wholly at the private expense of the 
plaintiff who will probably be required to employ the services 
of an attorney. The cost of financing litigation which is unlikely 
even to cover expenses must deter aggrieved parties from 
pursuing their exclusive remedies.*° 

(c) attorneys may be reluctant to handle cases as financially un- 
attractive as these, especially with respect to a clientele less 
able than others to retain them except on a contingency fee 
basis of small appeal. 

(d) it is questionable whether proprietors find the hazard of an 
occasional, trifling judgment any significant deterrent to their 
discriminatory practices; a modest out-of-court settlement 
may be viewed simply as part of the cost of doing “business.” 


VI. Wuat SIGNIFICANCE HAs SEcTION 2901.36 


Section 2901.36 provides that either a successful private suit for 
damages or a successful criminal proceeding will bar an aggrieved 
party from pursuing his alternative remedy. This obligatory election 
of remedies is highly exceptional, since the general rule proceeds on 
the theory that wholly different interests are vindicated in the two 
proceedings. Punishment by the state for an infraction of its policy 
ordinarily is no obstacle to a civil proceeding which seeks to redress a 
private loss. Since even the successful prosecution of a discriminatory 
proprietor does little to compensate his victim for the emotional dis- 
tress, humiliation, and inconvenience caused by the act of discrimina- 
tion, a separate suit for damages ought to be allowed. 





35 The emphasis is properly on the fact that a suit for damages is the exclusive 
remedy, since Fletcher v. Coney Island, supra note 8 (overruling sub silentio the 
Gillespie case), held that equitable relief is not available under § 2901.35, notwith- 
standing that the trend in other jurisdictions was to the contrary, (see the dissent), 
and notwithstanding the persuasion of the lower court that: “It is evident that neither 
a recovery at law of the damages permitted by the statute, regardless of how many 
times the plaintiff recovers, nor convictions and punishments of the defendant, regard- 
less of how often obtained and imposed, will restore to the plaintiff in this case the thing 
which the legislature clearly intended to give her and of which the wrongful acts of 
the defendant have and will continue to deprive her, namely, the right to enter the park 
and the opportunity fully to enjoy its facilities.” 54 Ohio Op. at 117. 











1961] COMMENT 211 


Even in regard to election of remedies, however, the statute lacks 
symmetry. Thus, it is not at all clear that an unsuccessful criminal 
prosecution would bar a subsequent civil suit, especially since the 
state’s failure to satisfy the high standard of proof required in criminal 
cases may be no indication that the plaintiff would not prevail in a 
separate proceeding involving a lower standard. Equally, it is unclear 
whether an unsuccessful civil action would bar a subsequent criminal 
prosecution, although there may be slightly more reason to suggest 
that it might. 

With respect to the possibility of multiple prosecutions for “one” 
offense, at least one court has suggested that a proprietor may be liable 
once for the acts of an employee who was acting within the scope of 
his authority, and again for inciting the employee to discriminate, 
even though the Negro customer had encountered but one instance of 
exclusion.** The effect of section 2901.36 on other notions of double 
jeopardy, through barring “further prosecution for a@ violation,” is 
typically obscure. For instance, the statute provides no clue as to 
where the line must be drawn in the following sequence of events to 
insulate a proprietor from several causes of action: 

(a) Plaintiff is denied admission to a single motion picture theater 
twice, the second act of discrimination occurring two weeks 
after the first; 

(b) Plaintiff is denied admission to a single motion picture theater 
twice, on consecutive days, with different films playing. 

(c) Plaintiff is denied admission to a single motion picture theater 
twice, on consecutive days, while the same film is playing. 

(d) Plaintiff is denied admission to a single motion picture theater 
twice on the same day. 

(e) Two plaintiffs are denied admission at the same instant at a 
motion picture theater . . . (etc.). 

The point, of course, is not to suggest that courts will be unable 
to draw the line, but to make clear that the choice of remedies 
presently available is not responsive to the policy which accounts for 
the law. That policy would not be well served even by a construction 
of the statute which would encourage individuals to turn their badges 
of minority identification to profit, by allowing them to collect from 
a proprietor for every act of discrimination in an interminable 
series.*? Rather, what is required is the availability of administrative 
relief to insure that access to places of public accommodation shall 
not be denied for arbitrary reasons.** Provision for such relief 





36 See Davis v. Euclid Theater Co., supra note 15. 

37 Such a possibility exists under the current law, according to a dictum in Young 
v. Pratt, 11 Ohio App. 346, 30 Ohio Ct. App. 589 (1919). 

38 For an assessment of the success of administrative agencies in this area, see 
Note, 74 Harv. L. Rev. 526 (1961). 
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from discriminatory employment practices is available under the New 
Fair Employment Practices Law of Ohio,*® and could easily be made 
a part of an expanded public accommodations law. In that event, some 
of the problems arising from sections 2901.35 and 2901.36 would 
disappear; continued refusal to admit either the original complainant 
or any other person in defiance of a cease and desist order issued on 
behalf of all persons similarly situated and on behalf of the state’s own 
interest would be subject to contempt proceedings. Whether the legis- 
lature will provide such a remedy, or whether it will otherwise repair 
Ohio’s dilapidated law, however, depends on how seriously it heeds 
the Governor’s admonition with which this comment began. 





389 See Ohio Rev. Code §§ 4112.03—4112.06 (1959 Supp.). 











RECENT DEVELOPMENTS 


EXCLUSION OF NEGRO VOTERS BY ALTERATION OF 
MUNICIPALITY'S BOUNDARY HELD 
UNCONSTITUTIONAL 


Gomillion v. Lightfoot 
364 U.S. 339 (1960) 


Negro petitioners alleged they were disfranchised by an Alabama 
statute! redefining the boundaries of Tuskegee.? This alteration changed the 
shape of the city from a rectangle to a twenty-eight sided figure,* and as a 
result all but four or five Negro voters were excluded from the city elections. 
The district court dismissed the complaint on the ground that it had no 
authority to declare the act invalid, regardless of legislative motive or the 
statute’s actual effect.‘ The court of appeals affirmed this dismissal, declar- 
ing that “in absence of racial or class discrimination appearing on the face 
of the statute, it could not be held invalid as violative of the fourteenth 
amendment.”® The opinion states that the constitutionality of the establish- 
ment of municipal boundaries or voting districts constitutes a “political ques- 
tion,”® and thus is not subject to judicial review. 


The Supreme Court reversed the dismissal of the suit,’ holding that if 
petitioners could prove the statute effectively discriminated against Negro 
voters, they would establish a violation of their right to vote as guaranteed 
by the fifteenth amendment. A concurring opinion suggests that the act 
violated only the due process and equal protection clauses of the fourteenth 
amendment. 

When the Supreme Court decides the nature of a question is political, 
it will not adjudicate the dispute; the Court leaves to the political depart- 
ments of the government (the executive and legislative) the task of formu- 
lating by act or word the proper decision to be applied. Among the various 
theories advanced to explain the “political question” doctrine, the most 
plausible include the concept of separation of powers® and the Court’s 





1 Ala. Acts 1957, No. 140. 

2 Gomillion v. Lightfoot, 364 U.S. 339 (1960). 

3 Id. at 348 (diagram). 

4 Gomillion v. Lightfoot, 167 F. Supp. 405 (M.D. Ala. 1958). 

5 Gomillion v. Lightfoot, 270 F.2d 594 (5th Cir. 1959). 

6 Jd. at 598, “The enactment by a state legislature of statute creating, enlarging, 
diminishing or abolishing a municipal corporation is a political function. It is a govern- 
mental act.” 

7 Gomillion v. Lightfoot, supra note 2. 

8 See Field, “The Doctrine of Political Questions in the Federal Courts,” 8 Minn. 
L. Rev. 485 (1924); Post, The Supreme Court and Political Questions (1936). 

® E.g., Coleman v. Miller, 307 U.S. 433 (1939) (purported ratification of a constitu- 
tional amendment) ; Massachusetts v. Mellon, 262 U.S. 447 (1923) (suit brought by a 
state to test its political and sovereign rights). 
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natural apprehension of the practical consequences that would follow from 
an adjudication of such a dispute.'? 

A potential “political question” arises when a legislature alters a muni- 
cipality’s boundary. The general rule is that “the power of increase and 
dimunition of municipal territory is plenary, inherent and discretionary in 
the legislature.”'! However, the validity of such state action is limited by a 
determination that the individual interests involved outweigh the state’s 
interests in the context of a given case.!* This limitation is applied in 
Gomillion v. Lightfoot where the Court states, “. . . the conclusion urged by 
respondents would sanction the achievement by a State of any impairment 
of voting rights whatever, so long as it was cloaked in the garb of the re- 
alignment of political subdivisions.”’'* 

The Gomillion opinion is consistent with the recent trend of the Court’s 
decisions. Where racial discrimination results from a political function, the 
judiciary will exercise its power to review, thus avoiding application of the 
“political question” doctrine. This approach is prevalent in the area of 
purposeful deprivation of Negro voting rights resulting from ingenious state 
methods. 

The first of these devious state actions ruled unconstitutional involved 
the so-called “grandfather clause.”'* When the state subsequently passed 
another statute aimed at depriving Negroes of the right to vote, it was 
struck down (although the statute was non-discriminatory on its face), the 
Court saying, “the Fifteenth Amendment nullifies sophisticated as well as 
simple minded modes of discrimination.”’® In the same spirit, the Court 
held unconstitutional the white primary laws and comparable schemes 
to accomplish the same end.’* The Court has also avoided the “political 
question” in cases involving the inequitable administration of suffrage 
statutes.17 





10 E.g., Mississippi v. Johnson, 71 U.S. (4 Wall.) 475 (1866). The Court refused 
to enjoin the President from applying the Reconstruction Acts and stated, “if the 
President refuses obedience, it is needless to observe that the Court is without power 
to enforce its processes.” Other theories for the “political question” doctrine are 
lack of satisfactory criteria for a judicial determination and necessity for uniformity 
and finality in certain political actions, e.g., foreign relations. 

11 See Hunter v. City of Pittsburgh, 207 U.S. 161, 178-79 (1907) (dictum); 1 
Cooley, Constitutional Limitations 393 (8th ed. 1927). 

12 “Concessions of power to municipal corporations are of high importance; but 
they are not contracts, and consequently, are subject to legislative control without 
limitation, unless the legislature oversteps the limits of the Constitution.” Mount 
Pleasant v. Beckwith, 100 U.S. 514, 533 (1879). 

13 Gomillion v. Lightfoot, supra note 2, at 342. 

14 Guinn v. United States, 238 U.S. 347 (1915). 

15 Lane v. Wilson, 307 U.S. 268, 275 (1939). 

16 Nixon v. Herndon, 273 U.S. 536 (1927), “The objection that the subject matter 
of the suit is political is little more than a play on words.” Smith v. Allwright, 321 US. 
649 (1944); Nixon v. Condon, 286 U.S. 73 (1932). 

17 Davis v. Schnell, 81 F. Supp. 872 (S.D. Ala. 1949), aff'd, 336 U.S. 933. Alabama 
“Boswell Amendment” gave county registrars complete discretion in administering 
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A problem closely related to the Negro voting cases involves the dilution 
of voting strength caused either by deliberate state action'® or legislative 
inaction in failing to reapportion electoral units.1® Georgia’s “county-unit” 
system exemplifies this unequal treatment of electors; ignoring the system’s 
inequality to voters in urban areas, the Court held that “the Federal courts 
consistently refuse to exercise their equity powers in cases posing political 
issues arising from a State’s geographical distribution of electoral strength 
among its political subdivisions.”*° An extremely persuasive dissent factually 
demonstrates that the effect of the unit method is particularly harsh on 
Negro voters, as well as discriminatory against voters in urban areas.”! 

A similar rationale prevails in cases involving non-racial gerrymandering 
practices resulting from legislative inaction (the more common method of 
diluting voting strength). In Colegrove v. Green, the leading case on the 
subject, Illinois voters attacked the disparity of population in the state’s 
congressional districts as in violation of article I of the Constitution and 
the fourteenth amendment. Petitioners’ suit was dismissed on the ground that 
the issue presented was “of a peculiarly political nature and therefore not 
meet for judicial determination.”** Subsequent cases have relied on the 
Colegrove decision in dismissing suits attempting to remedy the gerrymander- 
ing problem.** 

One could conclude that the judicial self-restraint present in both these 
adjudications demonstrates the Court’s attitude that establishing electoral 
units involves a “political question” even when discrimination is shown. 
This unfavorable conclusion is, in part, rectified in Gomillion v. Lightfoot.*® 
The Court in Gomillion looks beyond the “political question” and examines 
the racial effect of the legislation. This is noteworthy since the Court refused 
to undertake this evaluation in the “county-unit” case,* and consequently 





registration requirements (e.g., understand and explain any article of the federal consti- 
tution). The amendment was found’ in violation of the fifteenth amendment both in 
objective as well as manner of administration. United States v. Raines, 362 U.S. 17 
(1960). 

18 E.g., Ga. Code Ann. §§ 34-3212 to -3218 (1936). 

19 For a general discussion see Lewis, “Legislative Apportionment and the Federal 
Courts,” 71 Harv. L. Rev. 1057 (1957). 

20 South v. Peters, 339 U.S. 276, 277 (1949). 

21 Jd. at 278, “Plaintiffs are registered voters in Georgia’s most populous county 


—Fulton County . .. They show that a vote in one county will be worth over 120 
times each of their votes . . . in 45 counties a vote will be given twenty times the weight 
of each of their votes . . . Population figures show there is a heavy Negro popula- 


tion in the large cities. There is testimony in the record that only in those areas have 
Negroes been able to vote in important numbers.” 

22 Colegrove v. Green, 328 U.S. 549 (1945). 

23 Jd. at 552. 

24 Radford v. Gary, 352 U.S. 991 (1957) (Oklahoma legislative districts); Remmey 
v. Smith, 342 U.S. 916 (1952) (Pennsylvania legislative districts) ; Colegrove v. Barret, 
330 U.S. 804 (1947) (Illinois legislative districts); Turman v. Duckworth, 329 US. 
675 (1946) (Georgia county—unit system). 

25 Gomillion v. Lightfoot, supra note 2. 

26 South v. Peters, supra note 20. 
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arrived at a contrary decision. This racial examination and subsequent hold- 
ing in Gomillion is consistent with the present Court’s attitude toward 
abolishing racial discrimination. 

Gomillion v. Lightfoot?" attempts to differentiate its decision from Cole- 
grove v. Green*® in two ways. The first ground is that the Colegrove problem 
involves legislative inaction which diluted the strength of petitioner’s vote 
while the Tuskegee boundary act was “affirmative legislative action depriving 
Negroes of their vote and consequent advantages that the ballot affords.” 
The second basis for differentiating the two cases is that “where a legislature 
singles out a readily isolated segment of a racial minority for special discri- 
minatory treatment,” a constitutional guarantee is violated, whereas in 
Colegrove in certain areas, the general voting public were the parties subjected 
to the gerrymandering discrimination.®® 

The Court’s distinction in Gomillion between legislative action and in- 
action is valid only to the extent that courts are more prone to set aside 
unconstitutional legislation than they are to correct the results of legislative 
inaction. But this reasoning is weak because the end result (discriminatory 
practices) is the vital element for the Court to examine, and the means to 
the discrimination is only of secondary importance. It is significant that 
the Court has not distinguished inaction from action in other cases of 
voting rights.*! 

The Court’s second distinction between the two cases is also unpersua- 
sive. It is true that Negro voters are discriminated against by the Alabama 
act, while in Illinois all citizens in gerrymandered electoral units suffered the 
discrimination. However, the distinction goes no further since there are 
constitutional bases for giving both electoral groups a judicial remedy. The 
general voting public’s rights to equal congressional representation can be 
drawn from article I, and the privileges and immunities and equal protection 
clauses of the fourteenth amendment. Negro voters can rely on the fourteenth 
amendment to protect their suffrage rights in local elections. Again, the fact 
that voting discrimination exists should be persuasive. 

There are several distinctions between Gomillion and Colegrove that 
the Court did not discuss. A problem in non-racial gerrymandering cases 
involves the efficacy of judicial remedies; the present problem involves the 
selection of a decree appropriate to remedy the situation once the Court has 
taken jurisdiction and has determined that a constitutional right is violated. 
The Supreme Court’s function is not to determine state congressional dis- 
tricts, but to review and ascertain whether the state has been “reasonable” 
in establishing representative voting districts. The answer is simple; the 
Court should return the task of apportionment to the states and grant review 
if the state fails to meet the “reasonable” test. In Gomillion this difficulty 





27 Gomillion v. Lightfoot, supra note 2. 

28 Colegrove v. Green, supra note 2. 

29 Gomillion v. Lightfoot, supra note 2, at 346. 

30 Fbid. 

31 E.g., Smith v. Allwright, supra note 16; Terry v. Adams, 345 U.S. 461 (1953). 
82 Supra note 19. 
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does not exist. When the Court rules the boundary act unconstitutional, the 
boundaries of Tuskegee revert to their former state. 

There is a somewhat more persuasive distinction between the Gomillion 
and Colegrove problems. It is relatively easy for the Court to review state 
enactments deliberately depriving Negroes of the right to vote, but in a 
Colegrove situation the court by accepting jurisdiction may invite excessive 
litigation. In almost every state there is a certain degree of malapportion- 
ment. Should the Court venture into this “political thicket”? While it is 
conceded that abandonment of Colegrove may add to the Court’s burden, 
the desirability of eliminating such gerrymandering from our democratic 
process is great enough to overcome this objection. 

Another distinguishing fact in the two cases is the problem of legisla- 
tive responsibility involved in apportioning voting districts. Legislatures in 
theory are responsive to the desires of the electorate, and if inequality 
exists, the electorate should remedy it. This rationale is unrealistic because 
of the inherent nature of our political structure that rural areas and their 
representatives generally have the dominant position in the state governing 
bodies and are unwilling to give up their power position by reapportioning 
in favor of urban areas.** These legislators feel that they should be com- 
pensated with greater voting strength because of the nature of city politics 
with its vast facilities to reach more voters.** Also, they want to protect the 
power of conservatives which would be sharply curtailed if they gave urban 
areas their just voting power. Since the malapportioned districts cannot get 
satisfaction from their state legislatures, they can turn only to the courts or 
Congress for relief. Congress can scarcely affect the configuration of muni- 
cipal boundary lines and thus the Court could give enormous impetus in 
solving this acute problem of unequal representation.*® 

Gomillion v. Lightfoot®* could be the Court’s initial step in eliminating 
these discriminatory practices. The Court is not reluctant to review Negro 





33 Stout, “The Next Election is Already Rigged,” Harpers (Nov., 1959); Christ- 
man, “How Much Will Your Vote Count,” Nation 333-7 (1959). There are three 
ways to gerrymander. (1) Disproportionate populations in setting districts, (2) create 
districts equal in population, but manipulate boundaries to give one party an advantage, 
(3) ignore population changes, and refuse to redistrict. This deprives growing cities 
and urban areas equitable representation. See also supra note 19, at 1059-66. 

34 E.g., Congressman James B. Utt of California’s Twenty-eighth District represents 
1,007,140 constituents while John B. Bennet, from Michigan’s Twelfth Congressional 
District represents 175,968 persons. See Lewis, “On the Trail of the Fierce Gerry- 
mander,” N.Y. Times, Feb. 19, 1961 (magazine), p. 17. 

35 Christman, supra note 33. The malapportionment problem is summed up in 
the following manner. “A minority of voters elects a majority of the membership of 
every state legislature in the nation. Since state legislators shape the Congressional 
districts, the House of Representatives is dominated by rural and small town elements. 
The question that is involved is not who is to control Congress and pass legislation. 
The crux of the problem: is America going to uphold the classic democratic ideal of 
one man, one vote, Or will the vote of the American who happens to live in a city 
or suburb continue to count for less because of his place of residence?” 

38 Gomillion v. Lightfoot, supra note 2. 
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discrimination in the establishment of electoral units, and it would be desir- 
able if the same attitude is shown toward non-racial malapportionment 
cases. The Court presently may be re-examining the Colegrove problem,3 
If Gomillion v. Lightfoot** is any indication of the Supreme Court’s mood, 
it will find these state voting practices in conflict with the Constitution. 

In a number of decisions in the civil rights area, the Supreme Court 
states their prerogative to examine the “legislative purpose” of a disputed 
act,** but Gomillion v. Lightfoot represents a change of this judicial standard 
to the legislation’s “actual effect.”*° The dilemma created by applying the 
“actual effect” test lies in cases where the legislative purpose is constitu- 
tional, but an effect of the legislation is especially adverse to certain groups 
and appears to be a denial of constitutional guarantees. If the Supreme 
Court employes the “actual effect” test, they would have to rule the legisla- 
tion violative of the Constitution, whereas if the test is “legislative purpose,” 
it will be constitutional.*! 

In a concurring opinion, Justice Whittaker states that even though the 
Alabama Legislature’s purpose is the exclusion of Negro voters from Tuskegee 
elections, no violation of the fifteenth amendment exists because they were 
not totally disfranchised and could still vote in county, state and national 
elections.*” The weight of authority, as well as the explicit language of the 
fifteenth amendment, is against this rationale. The amendment restricts the 
power of the national and state government and applies to ail elections. 
Thus, it is an untenable view that Justice Whittaker takes when he declares 
racial discrimination in a local election (when the Negro can vote elsewhere) 
is outside the scope of the fifteenth amendment. 

The majority opinion in Gomillion v. Lightfoot is based entirely on the 
provisions of the fifteenth amendment. As a result, the Supreme Court 





37 Baker v. Carr, 179 F. Supp. 824 (M.D. Tenn. 1959), prob. juris. noted, 29 US.L. 
Week 3154 (U.S. Nov. 22, 1960). 

38 Gomillion v. Lightfoot, supra note 2. 

39 Guinn v. United States, supra note 14; Yick Wo v. Hopkins, 118 U.S. 356 
(1886) ; See also Korematsu v. United States, 323 U.S. 214 (1944) where the Court said, 
“all legal restrictions which curtail the civil rights of a single racial group are suspec’ 
That is not to say that all such restrictions are unconstitutional. It is to say that courts 
must subject them to the most rigid scrutiny.” Recent cases where “legislative purpose” 
was the judicial standard: Shelton v. Tucker, 81 Sup. Ct. 247 (1960); Bates v. Little 
Rock, 361 U.S. 516 (1960); Talley v. California, 362 U.S. 60 (1960); NAACP v. 
Alabama, 357 U.S. 449 (1958). 

49 Gomillion v. Lightfoot, supra note 2, at 341. 

41 A hypothetical case will illustrate this point. A certain sector of Tuskegee 
becomes a financial burden to the city, and as a result it is forced into near bank- 
ruptcy. The legislature enacts a law which alters the city boundaries to exclude this 
area. One “actual effect” of the legislation is the denial to a large number of Negro 
voters the right to vote in Tuskegee because they live in the area causing the monetary 
burden. If the Court relies on the effect test, this enactment would be unconstitutional. 
However, the “legislative purpose” (avoiding a financial crisis in Tuskegee) does not 
violate any constitutional guarantees. 

42 Gomillion v. Lightfoot, supra note 2, at 349. 
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ignored the obvious fourteenth amendment violation inherent in the re- 
districting act. The fourteenth amendment was passed with special intent 
to protect Negroes from discrimination.** Its scope is summarized in a 
leading case which declares, “. . . the Amendment was primarily designed 
that no discrimination shall be made against the Negro by law because of 
their color.’’** In light of the amendment’s intent, it is difficult to ascertain 
why the Court failed to make it part of their analysis. The Supreme Court 
might have discussed both the fourteenth and fifteenth amendments in 
Gomillion v. Lightfoot. 





43 Nixon v. Herndon, supra note 16. 
44 Buchanan v. Warley, 245 U.S. 60, 77 (1917). 








MUNICIPAL ORDINANCE PROHIBITING ANONYMOUS 
HANDBILLS DECLARED UNCONSTITUTIONAL 


Talley v. California 
362 U.S. 60 (1960) 


The defendant was convicted and fined $10 in a Los Angeles Municipal 
Court for violating a municipal ordinance making it a criminal offense to 
distribute “any handbill in any place under any circumstances,” unless it 
had printed on it the name of the person who sponsored, printed, or distri- 
buted the bill.1 The United States Supreme Court reversed, holding the 
ordinance void on its face as an invasion of freedom of speech and press 
protected in the first and fourteenth amendments.” 


Municipal ordinances, adopted under the authority of a state, comprise 
state action, and as such, fall under the scrutiny of the fourteenth amend- 
ment protecting the fundamental liberties of speech and press against state 
infringement. The constitutional right to express one’s views in orderly 
fashion extends to the communication of ideas by the use of handbills, 
circulars, and pamphlets as well as by the spoken word.* Furthermore, the 
cloak of protection extends to distribution as well as publication.® Liberty 
to circulate literature has been held as essential to freedom as the liberty 
to publish, for one is of little use without the other.® 

Immunity does not extend to all forms of speech, however, as other 
interests may claim judicial cognizance.’ State action must be reasonable and 
related to the safety or other legitimate interests of the state or its citizens.® 


1 Los Angeles, Cal., Municipal Code § 28.06: 

“No person shall distribute any hand-bill in any place under any circumstances, 
which does not have printed on the cover, or the face thereof, the name and address 
of the following: 

(a) The person who printed, wrote, compiled or manufactured the same. 

(b) The person who caused the same to be distributed; provided, however, that 
in the case of a fictitious person or club, in addition to such fictitious name the true 
names and addresses of the owners, managers or agents of the person sponsoring said 
hand-bill shall also appear thereon.” 

2 Talley v. California, 362 U.S. 60 (1960). 

3 Near v. Minnesota, 283 U.S. 697 (1931); Gitlow v. New York, 268 US. 652 
(1925) ; Raymond v. Chicago Union Traction, 207 U.S. 20 (1907). 

4 Schneider v. Irvington, 308 U.S. 147 (1939) ; Lovell v. Griffen, 303 U.S. 444 (1938). 

5 Ibid. 

6 Ex parte Jackson, 96 U.S. 227 (1887). 

7 See e.g., Feiner v. New York, 340 U.S. 315, (1950) ; Cantwell v. Connecticut, 310 
USS. 296, (1940). 

8 United States v. Harriss, 347 U.S. 612 (1954) (compulsory disclosure of lobbyists) ; 
Breard v. Alexandria, 341 U.S. 622 (1951) (upholding Green River ordinance) ; Feiner 
v. New York, supra note 7 (may not create a panic or riot) ; American Communications 
Ass’n CIO v. Douds, 339 U.S. 382 (1950) (may not advocate the violent overthrow of 
the government) ; Valentine v. Chrestenson, 316 U.S. 52 (1941); Lewis Publishing Co. 
v. Morgan, 229 U.S. 288 (1913) (compulsory disclosure of editor and owners of 
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Even though a sufficient state interest be found, a statute which permits 
within the scope of its language punishment of incidents within the protec- 
tion of the guarantee of free speech is unconstitutional.? Thus, licensing 
statutes requiring a permit to distribute leaflets,’° or statutes banning any 
distribution on the streets'! have been held void. Nor will statutes be upheld 
which deter the exercise of constitutional freedoms by making the uncertain 
line of the fourteenth amendment’s application determinative of criminality 
and by prescribing indefinite standards of guilt.!* 

When infringement of the rights of speech and press is claimed, the 
court must “weigh the circumstances” and “appraise the substantiality of 
the reasons advanced” in favor of the challenged regulations.!* The govern- 
mental interest, if found sufficient, is weighed against the impact of that 
challenged regulation on the freedoms of speech and press. To limit the 
exercise of these freedoms, the danger of destruction of life or property must 
be clear and present, or the danger of a breach of the peace must be 
imminent.’ 

The Court in the principal case reacted to the all-inclusiveness of the 
municipal ordinance regulating “any handbill in any place under any cir- 
cumstances.” The identification requirement, the majority felt, would tend 
to restrict distribution of literature, and thereby limit freedom of expression. 
Careful identification of the relevant facts and issues and the judicial 
process of weighing competing values is missing from the majority’s opinion. 
The presentation of the relevant facts and issues is also generally absent from 
the briefs of counsel. No reference is made to the operation of the ordinance 
or the contents of the handbill distributed by petitioner. The impact upon 
protected rights and the resulting injury to Talley is neither discussed nor 
adequately presented to the Court. Furthermore, meager evidence was 
produced as to the necessity or practicality of the ordinance in question. 
Faced with an obvious lack of legislative facts, and motivated by a “pre- 
sumption of constitutionality,” the dissenters felt the ordinance should stand 
in the absense of a showing that restraint upon freedom of speech would 
result from the enforcement of the ordinance. On the other hand, the 
majority reasoned that the ordinance would have the general effect of 
restricting the exercise of protected freedoms. Thus, this freedom of 
anonymity was upheld over the state’s unsupported contention that the 
ordinance itself was not so restricted. 





newspapers seeking second-class mail privileges); United States v. Peace Information 
Center, 97 F. Supp. 255 (D.D.C. 1951) (distribute fraudulent advertising); Annot., 
114 A.L.R. 1446 (1938) (advertising matter); Annot., 22 A.L.R. 1484 (1923). 

9 Herndon v. Lowry, 301 U.S. 413 (1936); Stromberg v. California, 283 U.S. 
359 (1931). 

10 Schneider v. Irvington, supra note 4. 

11 Jamison v. Texas, 318 U.S. 413 (1943). 

12 Thornhill v. Alabama, 310 U.S. 88 (1940); Winters v. New York, 333 US. 
507 (1948). 

13 Lovell v. Griffen, supra note 4. 

14 Winters v. New York, supra note 12. 
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The majority believed the ordinance fell within the ban set by prior 
cases. Yet, as the dissent strongly asserts, the Los Angeles ordinance does 
not fall precisely under any of these cases. The earlier cases either “forbade 
the distribution” without exception,’® without a license,'® or created out- 
right bans or prior restraints'? on the distribution of handbills. The term 
“prior restraint” is used to mean that type of restriction which permits 
distribution subject only to the power of a public official to determine what 
literature may be distributed and who may distribute it.'* In this sense, 
even though the Los Angeles ordinance prescribed a certain action before 
printing, it is not dependent upon the exercise of an official’s discretion. 
Thus, the Court seems to be building on these past cases rather than 
applying them strictly as precedents. 

Had the issues and facts been stated with particularity in the principal 
case, the outcome would probably not have been different, even though the 
previous handbill cases are not precisely in point. The mere existence of 
the Los Angeles ordinance may deter the exercise of protected freedoms for 
fear of exposure and public hostility. The Court’s recognition of this deterrent 
effect is expressed in recent cases involving freedom of association. In 
NAACP v. Alahama,'® the Court immunized petitioner’s membership lists from 
state scrutiny on the ground that members could pursue their lawful interests 
privately without fear of arbitrary disclosure. Such disclosure was likely to 
have a deterrent effect on the members’ freedom to associate and on the 
willingness of others to join the NAACP, and indeed, the NAACP showed 
that revelations of identity in the past had led to public hostility, coercion, 
both physical and economic, as well as loss of employment. Membership 
lists were also protected in Bates v. Little Rock*® because fear of reprisal 
might deter peaceful discussions of public matters of importance. The 
apparent gap between the principal case and the previous handbill cases 
has been filled by the Court’s realization of the dangers of exposure of new 
or unpopular ideas as expressed in the NAACP cases. 

The value of the principal case as precedent is severely limited by the 
absence of a presentation and a subsequent investigation of the competing 
interests. A recent case, Shelton v. Tucker,”! arrived at a similar result by a 
more careful evaluation of the interests at stake. Because of the differences 
in methods used by the Court in these two cases, further investigation is 
inescapable. An Arkansas statute required all teachers in public schools to 
submit affidavits listing all organizations to which they had belonged or 
contributed within the’ preceding five years as a prerequisite to employ- 
ment.”* This is distinguishable from the NAACP cases and Talley as here 


15 Jamison v. Texas, supra note 11. 

16 Niemotko v. Maryland, 340 U.S. 268 (1951); Schneider v. Irvington, supra 
note 4; Hague v. CIO, 307 U.S. 496 (1939). 

17 Lovell v. Griffen, supra note 4. 

18 Schneider v. Irvingtoa supra note 4, at 163. 

19 357 U.S. 449 (1958). 

20 361 US. 516 (1960). 

21 81 Sup. Ct. 247 (1960). 

22 Ark. Stat. ch. 10 §§ 1-7 (1958). 
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there is a substantial correlation between the asserted governmental interest 
and the state’s effort to compel disclosure of organizational affiliations. The 
state has an admittedly valid interest in investigating the competence and 
fitness of those it hires to teach in its schools, and a state would be con- 
cerned about teachers who spent an excessive amount of time in outside 
activities, or who were members of subversive groups. The dissenters assert 
that the statute provides a reasonable method of obtaining needed information 
even though irrelevant information will also be received. No claim of bias or 
discrimination had been made even though the act may have been a veiled 
attempt to detect members of certain unpopular organizations. The dissenters 
also assert that the act would have to be construed so as to prohibit public 
disclosure of the affidavits. This contention does not fully meet the majority’s 
position and the difference in positions is clarified by an analysis and state- 
ment of competing interests. The harm that this act would cause, states the 
majority, is the reluctance of teachers to join organizations not held in high 
regard by school authorities. This unwillingness to exercise protected rights 
is the same interest referred to in Talley; here, however, the interest is 
supported by evidence that fear of reprisal is more than theoretical and by an 
understanding, although unexpressed, of existing social conditions. Further- 
more, the presentation of the affidavits to the school board permits its 
scrutiny to fall on those belonging to unpopular groups. Whether Talley 
would be harmed by disclosure was not expressed. Assuming that information 
on the Arkansas affidavits was kept from public inspection, there is always 
the chance that the information will somehow find its way outside. For the 
Court to wait for an example of discrimination before it acts, as the dissenters 
suggest, would expose some teachers to public hostility and economic loss 
as well as deter others from their right to associate. If narrower means of 
achieving the legitimate governmental end are possible, and such alternatives 
are discussed in this opinion, then a method which broadly stifles personal 
liberties cannot be pursued.** The careful specification and distinction of 
competing interests—the effects of the legislation on the petitioners and on 
other members of the affected class, and the state’s need for competent 
teachers—is a technique to be desired. A more meaningful opinion in Talley, 
useful as a precedent in the future, would have specified the legislative facts 
and the interests protected.** 

Aside from the structural defects, the aim of the Talley majority is 
clearly in the direction of the protection of anonymous speech, or, the 
protection of anonymity from arbitrary infringement. Two factors must be 
considered in the future. First, any regulation designed to prohibit certain 
evils should be specifically worded and applied so that individual action 
which falls outside the perimeter of such regulation will not be penalized or 
deterred. Second, identification requirements will be deemed to restrict the 
free expression of beiiefs. 

A shadow of doubt has been cast upon the validity of corrupt practices 





23 Kunz v. New York, 340 U.S. 290 (1951) ; Cantwell v. Connecticut, supra note 7. 
24 See Karst, “Legislative Facts in Constitutional Litigation,” The Supreme Court 
Review, 75-112 (1960). 
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acts prohibiting distribution of anonymous publications with reference to 
elections or candidates found in over thirty states.2° A federal statute pro- 
hibits publications concerning candidates for public office in the federal 
government without the names of persons or organizations responsible.”¢ 
The Ohio Supreme Court has upheld such a statute?’ as being regulatory in 
nature and intended to prevent the abuse of the right of free speech.** It 
must be noted that the Ohio Constitution expressly states that every citizen 
may freely speak, write, and publish, “being responsible for the abuse of this 
right.”*® Neither the Ohio statute, nor any other similar state statute, has 
ever been brought before the United States Supreme Court as a violation of 
the federal constitution. Nevertheless, the Supreme Court has given a strong 
impetus to the dissemination of political and social views by permitting this 
activity to be free from the fears of public action hostile to the ideas being 
presented. 





25 Eg. Kan. Gen. Stat. Ann. § 25-1714 (1949); Minn. Stat. Ann. § 211.08 (1939); 
Ohio Rev. Code § 3599.09 (1957); Pa. Stat. Ann. tit. 25, § 3546 (1937). 

26 64 Stat. 475 (1950), 18 U.S.C. § 612 (1951), amending 62 Stat. 724 (1948). 

27 Ohio Rev. Code § 3599.09 (1957) ; 

“(A) No person shall write, print, post, or distribute . . . a notice, placard . . . or 
any other form of publication which is designed to promote the nomination of a candi- 
date, or to promote the adoption or defeat of any issue, or to influence the voters in 
any election, unless there appears on such form of publication . . . either the name and 
address of the chairman or secretary of the organization issuing the same or the person 
who issues, makes or is responsible therefor with his name and address.” 

28 State v. Babst, 104 Ohio St. 167, 135 N.E. 525 (1922). 

29 Ohio Const. art. 1, § 11, Bill of Rights. 











INSTRUCTIONS TO JURY ON EFFECTS OF INCOME TAX 
IN PERSONAL INJURY AWARDS 


McWeeney v. New York, New Haven & Hartford R.R. 
282 F.2d 34 (2d Cir. 1960) 


Plaintiff brought suit under the Federal Employers’ Liability Act for 
injuries received while working for the defendant railroad. At the time of 
his injuries, he was a bachelor, aged 36, earning approximately $4800 per 
year. The jury found him totally disabled and awarded a verdict of $87,000 
on which judgment was rendered. The railroad appealed on the ground that 
the lower court erred in refusing to give requested instructions to the jury 
concerning (1) the immunity of a personal injury damage award from 
federal income tax,’ and (2) the deduction of income tax from plaintiff’s 
gross income in determining his expected future earning capacity. The appel- 
late court affirmed, holding the refusal to give the instructions was within 
the court’s discretion and not error. 

Legal writers have presented persuasive arguments in favor of these 
instructions in recent years* and have enjoyed some success in influencing 
courts.* This court, in both its majority and dissenting opinions, reviews 
some of the customary arguments on the subject and also adds some new 
considerations to the controversy. 


IMMUNITY OF PERSONAL INJURY DAMAGE AWARD FROM FEDERAL 
INCOME TAx 


The court’s argument in support of the trial judge’s refusal to give the 
first instruction* was, that although it was an accurate statement of law, 
it was merely cautionary; therefore a refusal to give it to the jury would 
not justify a reversal, unless it could be shown that the verdict was excessive 
due to the jury’s assumption that the amount awarded would be subject to 
taxes. This is the majority view under existing law,® but considering the 
prevailing public awareness of taxes which has developed in contemporary 
American society, it is unrealistic to think that juries do not consider them. 
Such an instruction appears extremely valuable, and as the dissent in this 
case points out, “It would be natural enough for the layman to conclude that 





1 Int. Rev. Code of 1954, § 104(a) (2). 

2 See e.g., Morris and Nordstrom, “Personal Injury Recoveries and the Federal 
Income Tax Law,” 46 A.B.A.J. 275 (1960). 

3 See e.g., O'Conner v. United States, 269 F.2d 578 (2d Cir. 1959); Anderson v. 
United Air Lines, Inc., 183 F. Supp. 97 (S.D. Cal. 1960); Meehan v. The Central R.R. 
Co., 181 F. Supp. 594 (S.D. N.Y. 1960). 

4 This instruction was as follows: “If you arrive at a verdict under the Court’s 
charge in favor of plaintiff, you will not add any sum of money to the amount of the 
verdict on account of federal or state income taxes, since the amount awarded to the 
plaintiff is not taxable income to the plaintiff within the meaning of these laws.” 
282 F.2d at 35. 

5 See Annot., 63 A.L.R.2d 1393. (1959). 
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the plaintiff's receipts from the judgment would be taxed.’ Recent cases 
have argued that there is no sound reason for refusing the instruction.’ In 
the railroad’s appellate brief, it is pointed out that the tax on a verdict of 
this size would be approximately $55,000, were it not for the immunity of 
personal injury damage awards. A juror with mistaken ideas about taxation 
would therefore be expected to make a substantial allowance for this in his 
measure of damages. Consequently, it would seem that the only way to 
enforce uniform court procedure and protect a defendant against verdicts 
improperly inflated to compensate for non-existent taxes, is to make the 
instruction mandatory if requested. 


DETERMINATION OF FUTURE EARNING CAPACITY—DEDUCTION OF INCOME 
Tax From Gross INCOME 


The second requested instruction® raises an issue which in effect has two 
aspects: (1) the introduction of evidence bearing on the amount of income 
tax plaintiff might be expected to pay on his future earnings, and (2) the 
instruction that the computation of an award for loss of future earnings must 
be based on plaintiff’s expected “net” earnings after taxes.® In this case, the 
trial judge ruled against the requested instruction early in the trial so that 
no evidence of plaintiff’s tax liability was presented. In upholding the trial 
judge, the court presents four objections to the instruction: (1) that future 
income taxes are too speculative to be considered, (2) that it would be too 
difficult for the jury to make accurate estimates since the interest to be 
earned on an annuity would itself be subject to taxes, (3) that future 
inflation would offset any present over-compensation, (4) that attorneys’ 
fees would reduce plaintiff’s ultimate compensation in any event. 

The contention that future income taxes are too speculative is per- 
suasive, but it is unlikely that they are any more speculative or conjectural 
than other factors which the jury must consider (e.g., future earnings and 
life expectancy). Furthermore, the measure of future income taxes would 
be regulated by the so-called “certainty of damage rule.” Although this 
rule applies primarily to the measure of lost profits in tort and contract 
actions, it applies also to future earning capacity to the extent that courts 
will require a reasonable degree of “certainty” in regard to evidence ad- 
mitted for that purpose.'® Most courts will not allow evidence of plaintiff's 





6 282 F.2d at 41. 

7 Anderson v. United Air Lines, Inc., supra note 3; Dempsey v. Thompson, 363 
Mo. 339, 251 S.W.2d 42 (1952). 

8 This instruction was as follows: “If your verdict is in favor of plaintiff, you must 
calculate any past or future loss of earnings on the basis of his net income after deduc- 
tion of income taxes.” 282 F.2d at 35. 

9 These questions may arise in two types of actions—death and personal injury. 
Since the problems involved are somewhat different in each case, this discussion will 
be confined to loss of future earnings in personal injury cases where there is a total 
disability. 

10 See McCormick, Damages § 28, at 105 (1935). 
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aggressiveness or special ability as tending to show the probability of 
future wage increases above the average increase for a worker in his posi- 
tion.'' Similarly, evidence bearing on future income taxes would be con- 
fined within reasonable limits of certainty. 

The court’s next objection is that if net earnings are used as a measure 
of plaintiff’s loss, it would be necessary to add to the final award an allow- 
ance for the taxes on the interest which would be earned on the present 
value of plaintiff's future net earnings.'* To illustrate, plaintiff's annual 
salary after taxes in this case was about $4000. His life expectancy at 
the time of trial was twenty-nine years; thus his expected future earnings 
would total roughly $116,000. In view of the earning power of the dollar, 
however, it would take a much smaller sum to earn that amount over a 
period of twenty-nine years; at an interest rate of 5%, it would take an 
annuity of about half as much or roughly $58,000. That means that 
the interest on the present value of the expected future earnings would 
total about $58,000, which amount is subject to income tax. In order to 
compensate for the tax on this interest, the obvious solution would seem to 
be to add the expected taxes to the present value, i.e., if the tax rate were 
20%, to add on about $11,600. However, the additional interest on this 
amount is also subject to taxes which would necessitate further augmenta- 
tion ad infinitem. The court suggests that this computation presents a task 
which a jury cannot reasonably be expected to perform. This difficulty 
may have been over estimated. 

To compensate for future taxes on the interest of the annuity, all 
that need be done is to adjust the discount rate by dividing it by the value 
of 1 plus the tax rate. If the tax rate were 20%, and the interest rate 5%, 


then the adjusted rate would be or .0416. This represents the 
+. 


discount rate which would precisely compensate for the tax on the interest. 
Unfortunately, 4.16% does not appear in the standard present value tables 
now in common usage. This, however, merely throws the burden on the 
defense attorney to provide the jury with some method of arriving at a 
present value based on a nonstandard rate. This could be done by intro- 
ducing more complete present value tables with the discount rate given in 
increments of a tenth of one percent and calling an actuary to testify as 
to the accuracy of the method of computation.’* The defense attorney 
would have the task of preparing the special tables but the necessary cal- 





11 Jbid. 

12 Int. Rev. Code of 1954, § 72(b): “Gross income does not include that part of 
any amount received as an annuity under an annuity, endowment, or life insurance 
contract which bears the same ratio to such amount as the investment in the contract 
(as of the annuity starting date) bears to the expected return under the contract (as 
of such date).” 

13 See Leasure, “How to Prove Reduction to Present Worth,” 21 Ohio St. L.J. 204 


(1960). 
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culations are not difficult.‘ Certainly it would be better to allow the de- 
fense attorney to present this evidence, if he is willing to take the time 
and effort to do it properly, than to deny him this privilege absolutely. 


While the court’s first two arguments against the tax instruction 
support the proposition that problems of jury control and trial practice 
justify resulting over compensation, its final arguments contend that no 
actual over compensation results because the hardships of future inflation 
and attorneys’ fees entitle plaintiff to more than he gets anyway. Thus the 
court says, “We won’t tell the jury to deduct income taxes from gross 
earnings because we want them to add on a little bit extra for inflation and 
attorneys’ fees which we won’t tell them about either.” If these items are 
valid considerations which the law should take into account in determining 
damages for personal injuries, then they should be squarely confronted by 
the court and not thrown in as a catch-all when it appears that other 
factors might have caused some over compensation. Furthermore, it is 
hard to see how future inflation is any more speculative or conjectural than 
future income taxes. Therefore, it is inconsistent to give consideration to 
inflation on appeal when it was not even suggested in the trial court and 
then support a refusal to consider future income taxes because they are 
too conjectural. 

In personal injury litigation, courts should be duly attentive to the 
problems posed by contingent fees, i.e., the large portion of the verdict which 
the plaintiff must pay over to his attorney for legal services. However, 
any remedial efforts by the courts must take into account the fact that 
the problem is by no means unilateral. It is unfair to the defendant, who 
has his own attorney’s fees to pay, to expect him also to pay the plaintiff's 
attorney fees, particularly since this is an obligation contracted by the 
plaintiff himself. 

CONCLUSION 


Although the above arguments taken individually do not seem to 
justify a trial court’s refusal to give the requested instructions, it must 
be admitted that to undertake the additional responsibility of the income 
tax problem would add further complexity to the already greatly encum- 





14 The formula used to compute the present value of $1.00 given annually for a 
certain number of years at a certain discount rate is: 
1 
1— 
Present Value = (1 —i) 





i 


(“i” is the discount rate and “n” the future life expectancy) 

Taking this case as an example, if the jury found that income after taxes was $4,000 
per year, that the life expectancy was twenty-nine years, that the discount rate was 
5% and that the tax rate on the interest was 20%, the present value would be $58,300. 
This represents $6,700 less than the figure obtained without using the income tax factor 
($65,000). This difference would seem to justify the extra effort needed to insert the 
tax factor into the award. 
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bered proceedings of a jury trial. Whether the value of greater precision in 
damage measurement outweighs this additional burden on the court, how- 
ever, should be the controlling issue. Since the greater part of the load 
must be borne by the defense attorney himself, it would be better to allow 
him to decide, rather than the trial judge, whether or not the possible 
savings to be had are worth the additional effort needed to insert this 
item into the measure of damages. If more ideal justice is to prevail, then 
courts must accept the challenge of the tax problem and in cases such 
as this, present the appropriate instructions to the jury when requested. 








RELEVANCE OF AGENT'S ADMISSION IN DOUBT 
Kinman v. R.K.O. Cincinnati Midwest Corp. 
171 Ohio St. 72, 168 N.E.2d. 145 (1960) 


This action was brought to recover damages sustained by plaintiff in 
a fall which occurred as she descended a stairway in defendant’s theater. 
Plaintiff alleged that “she was pitched forward and thrown face down to 
the bottom of the stairs’! when the heel of her shoe caught on a plastic 
or rubber covering on the “lip” of a step, due to defendant’s alleged negli- 
gence in allowing wear to cause a depression in the step. The Supreme 
Court of Ohio, in reversing the lower court, rendered judgment for the 
defendant holding that the record presented no evidence from which an infer- 
ence of negligence could be drawn. The Court’s opinion shows that im- 
mediately following plaintiff’s fall, she was approached by a man who 
identified himself as the manager of the theater. In response to her claim 
that her “foot was caught in the worn carpeting and I was thrown down 
the stairs,”* the manager replied, “Well, I told the repairman these steps 
should be repaired several days ago.”* This statement appears to be an 
admission imputable to the principal; however, the Supreme Court failed 
to comment upon its effect. 

The law of Ohio pertaining to admissions and the imputation of an 
agent’s admission to his principal is in accord with the general view in 
America. It is well established that an admission may be given in evidence 
against the declarant® and as such is not a violation of the hearsay rule. 
The hearsay rule is based upon the theory that many possible errors, de- 
ficiencies, and “untruths” which may exist in a witness’s assertions may 
be exposed by cross-examination, and thus rejects testimony which has 
not been tested by cross-examination.6 An admission may be defined as 
a statement made by a party to an action which is inconsistent with the 
party’s present claim.’ “The admission gets around the Hearsay rule when 
offered against him as an opponent because he himself is in that case the 
only one to invoke the Hearsay rule and because he does not need to cross- 





1 Kinman v. R.K.O. Cincinnati Midwest Corp., 171 Ohio St. 72, 168 N.E.2d 145 
(1960). 

2 The court held that, statements made by plaintiff in reference to the condition 
of the stair cevering were not direct testimony as to such condition for she only 
testified that she had told a third party the carpeting was worn, and even if this were 
direct testimony, it does not present sufficient evidence of negligence as to justify 
submission to the jury. 

3 Kinman v. R.K.O. Cincinnati Midwest Corp., supra note 1, at 74, 168 N.E.2d 
at 146. 

4 Ibid. 

5 Latham v. Clark, 120 Ohio St. 559, 166 N.E. 685 (1929); Goz v. Tenney, 104 
Ohio St. 500, 136 N.E. 215 (1922); 20 Am. Jur. “Evidence” § 544 (1939). 

6 5 Wigmore, Evidence § 1362 (3d ed. 1940). 

7 4 Wigmore, Evidence § 1048 (3d ed. 1940). 
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examine himself.”* Likewise, the statements or admissions of an agent 
are admissible in an action against the principal when made within the 
scope of his authority and in connection with the transaction pending at the 
very time.® Sometimes it is stated that these statements of an agent made 
within the scope of his authority are treated as a part of the res gestae.'° 
The theory which allows the admission of the agent to be imputed to the 
principal is a consequence of the principal-agent relationship. The idea 
behind the establishment of the agency is to delegate authority to another 
to do that which one may lawfully do in person; therefore whatever the 
agent does in conducting the business delegated to him is in effect the act of 
the principal."! 

The law allowing admissions of an agent to be admitted into evidence 
against his principal has often been confused with two other exceptions to the 
hearsay rule, and it is necessary to distinguish these in dealing with the 
admission problem. First, admissions are sometimes confused with the 
separate category of declarations against interest. A declaration against 
interest refers to a statement of fact against the declarant’s pecuniary 
interest, but an admission need not be a statement of fact.'* The declara- 
tion against interest may be used as an exception to the hearsay rule'* 
only if the declarant is unavailable at the time of trial, but there is no 
such requirement for the admissibility of an admission.'* Also, the declara- 
tion against interest may be used either against the declarant or in his 
favor, but the admission may be used only against the declarant, as other- 
wise the hearsay objection would prevail.'® Second, the rule allowing an 
agent’s admission to be imputed to his principal should not be confused with 
the rule which permits an agent’s spontaneous declaration made under the 





8 Ibid. 

® Kimbark v. Timken Roller Bearing, 115 Ohio St. 161, 152 N.E. 385 (1926); Werk 
Co. v. Martin, 18 Ohio L. Abs. 81 (Ct. App. 1934); F. W. Woolworth Co. v. Saxton, 
39 Ohio App. 118, 177 N.E. 219 (1930); 20 Am. Jur. “Evidence” § 594 (1939). 

10 Kimbark v. Timken Roller Bearing, supra note 9; Baltimore and O. R.R. v. 
Campbell, 36 Ohio St. 647, 38 Am. Rep. 617 (1881); Western Ins. Co. v. Tobin, 
32 Ohio St. 77 (1877); 20 Am. Jur. “Evidence” § 594 (1939); 21 Ohio Jur. 2d 
“Evidence” § 367 (1956), “Res gestae may be broadly defined as meaning matter 
incidental to the main fact and explanatory ef it, including acts and words which are so 
closely connected therewith as to constitute a part of the transaction.” 

11 Ish v. Crane, 8 Ohio St. 521 (1858); 20 Am. Jur. “Evidence” § 594 (1939). 

12 4 Wigmore, op. cit. supra note 7, § 1049. 

13 21 Ohio Jur. 2d “Evidence” § 316 (1956), “The basis of the rule which allows a 
declaration against the interest of the declarant to be given in evidence is said to be 
‘extreme improbability of its falsehood,’ the regard which men usually have for 
their own interest being deemed a sufficient security that their declarations against 
interest are not made under any mistake of fact or from want of information; such 
declarations are admitted on the presumption that the declarant is best acquainted 
with his own human rights, and that he would not make such a declaration unless it 
was true.” 

14 4 Wigmore, op. cit. supra note 7, § 1049. 

15 [bid. 
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impulse of the moment to be allowed into evidence. Spontaneous declara- 
tions of an agent or servant may be received in actions against the principal 
if found to be impulsive and made substantially at the time of the act 
in question,’® and as such are an exception to the hearsay rule.’* However, 
the admission need not be a statement of impulse or be made at the time 
of the transaction in order to be admitted into evidence. 

According to earlier decisions, it would seem the manager’s statement 
in this case was an admission imputable to the principal.1* The requirement 
that the agent be within the scope of his authority would seem to be 
met as the statement was made by the manager within the theater with 
regard to a transaction involving his principal’s business pending at the 
very time. If the statement is an admission, it would seem to impute notice to 
defendant of a dangerous condition existing in its theater and is evidence 
from which an inference of negligence could be drawn. 

Here is a statement made by the defendant’s agent immediately 
following plaintiff’s fall, which appears to be an admission imputable to 
the defendant. The court, however, after examining the testimony which 
included this statement, held “there is presented by this record no evidence 
from which an inference of negligence on the part of the defendant could 
be drawn.’?® The court’s decision, by not discussing the effect of the 
manager’s statement, raises a question as to whether it intended to repu- 
diate the doctrine which imputes an agent’s admission to his principal. If 
the court intended to overrule this doctrine, it seems they would have 
expressed this intention in the opinion. Yet, it is quite clear that the court 
did not overlook the agent’s statement as it is included in the testimony 
cited in the opinion. Still the court concluded the record presented no 
evidence from which an inference of negligence could be drawn. The court’s 
failure to comment upon the effect of the manager’s statement—that is, 
whether it is imputable at all to the principal or whether even if imputable 
it is not an indication of negligence—raises a question as to the standing 
of agents’ admissions in Ohio. 





16 Mechem, Agency § 480 (3d ed. 1923). 

17 5 Wigmore, op. cit. supra note 6, § 1747. This is a general rule of evidence 
applicable to any person, and not peculiar to the law of agency. 

18 New York Life Ins. Co. v. Seighman, 140 F.2d 930 (6th Cir. 1944) (custodian’s 
statement that his superior, to whom he reported, said he did not have time to examine 
railing was binding on the issue of notice) ; Westman v. Clifton’s Brookdale, 200 P.2d 814 
(Cal. Ct. App. 1948) (testimony of manager’s statement to plaintiff’s husband after 
accident that there were poor lights on the stairs and that others had fallen there, should 
be admitted for the purpose of showing knowledge of dangerous condition on part of 
defendant); Klein v. Detroit Metallic Casket Co., 336 Mich. 157, 57 N.W.2d 477 
(1953) (in action for injuries resulting from alleged negligence on part of defendant’s 
employee, statement by employee to plaintiff’s wife that he was sorry and that it 
was his fault was properly admitted); F. W. Woolworth Co. v. Saxton, supra note 9 
(testimony that manager of defendant’s store stated after piaintiff’s fall that he told 
“them to dry this floor this morning” held admissible to impute notice of floor’s 
condition). 

19 Kinman v. R.K.O. Cincinnati Midwest Corp., supra note 1, at 74, 168 N.E.2d 


at 146. 











FAILURE TO ADMINISTER OATH BEFORE VOIR DIRE 
NOT REVERSIBLE ERROR 


State v. Glaros 
170 Ohio St. 471, 166 N.E.2d 379 (1960) 


Defendant was convicted in the Common Pleas Court of Mahoning 
County, Ohio, of aiding and abetting an embezzlement.! On the third day 
of the trial, the court revealed that it had failed to put the prospective 
jurors under oath or affirmation before examination on voir dire. Ohio 
Rev. Code section 2945.27 as amended, effective September 9, 1957, re- 
quires the trial judge to administer the oath or affirmation before the jurors’ 
examination.? Defendant’s counsel stated that he could not and would 
not attempt to waive the mandatory requirement of the law. The court, 
nevertheless, permitted the trial to continue to verdict and judgment. On 
appeal the court of appeals reversed, stating in part: 

Through inadvertence the prospective jurors were not sworn 

as required by Ohio Rev. Code Sec. 2945.27 and therefore the 
defendant was not placed on trial before a legally constituted 
jury .. . A legal duty has been created by the General Assembly, 
that the judge shall examine the prospective jurors under oath or 
upon affirmation as to their qualifications to serve as fair and 
impartial jurors. This duty was not carried through. . . .* 


The Ohio Supreme Court, in a four to three decision, reversed the 
court of appeals, holding that where it did not appear that the defendant 
had been prejudiced, failure of the trial court to give the oath or affirmation 
as indicated by the statute was not reversible error,* and also that such 
failure would not entitle the defendant to a new trial if defendant and his 
counsel failed to call the error to the attention of the court;® in other words, 
the defendant had waived his right to a new trial. 

As in most jurisdictions,* Ohio has decided by statute’ that reviewing 





1 Ohio Rev. Code § 2907.34 (1953) “Embezzlement or Fraudulent Conversion.” Ohio 
Rev. Code § 1.17 (1953) “Aiders and Abettors.” 

2 Ohio Rev. Code § 2945.27 (1957) “The judge of the trial court shall examine the 
prospective jurors under oath cr upon affirmation as to their qualifications to serve as fair 
and impartial jurors, but he shall permit reasonable examination of such jurors by the 
prosecuting attorney and by the defendant or his counsel.” The italicized portion was 
added by an amendment in 1957. 

3 State v. Glaros, Appearance Docket No. 9, Seventh Circuit Court of Appeals, 
Mahoning County, June 10, 1959. 

4 State v. Glaros, 170 Ohio St. 471, 166 N.E.2d 379 (1960). 

5 Ibid. 

6 3 Am. Jur. “Appeal and Error,” § 1006 (1936). 

7 Ohio Rev. Code § 2945.83 (1953) “No motion for a new trial shall be granted or 
verdict set aside, nor shall any judgment of conviction be reversed in any court because 


of: (A) An inaccuracy or imperfection in the indictment, information, or warrant, .. . (B) 
A variance between the allegations and the proof thereof unless ... (C) The admission or 
rejection of any evidence ... unless .. . (D) A misdirection of the jury unless . . . (E) 
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courts shall not reverse judgments of lower courts in criminal cases for 
errors or defects which do not affirmatively appear to affect the substantial 
rights of the accused. An error or defect which affects the substantial rights 
of the accused is one from which he sustains injury.* It is an error which 
prejudices the cause of the accused, while a technical error is one not 
affecting the substance of the issues or the substantial rights of a party.” 
This statute is mandatory upon the courts!’ and in order to reverse a judg- 
ment of conviction it must affirmatively appear that the accused was prej- 
udiced thereby or was prevented from having a fair trial. It has even been 
held that prejudicial error will not be cause for reversal unless the error is 
called to the attention of the court at the time of its commission.’! The 
modern trend is away from technicalities toward substance. It was formerly 
the view of the courts that any technical error was grounds for reversal 
because it might have prejudiced the accused.'* The modern view is that it 
should be shown that it probably did prejudice him, before a reversal will 
be justified.'* There was no showing whatsoever in State v. Glaros that 
Glaros had been prejudiced or was prevented from having a fair trial, and 
neither statute nor precedent warrants a reversal on the basis of the alleged 
error. 

Both the dissent in the Supreme Court and the entire court of appeals 
stress that the failure of the trial court to administer the oath or affirmation 
to the prospective jurors caused the trial to be a nullity.‘* They emphasize 
that the legislature, in amending Ohio Rev. Code section 2945.27, clearly 
intended that no jury could be legally impaneled without examination on 
voir dire under oath or upon affirmation. This view cannot be sustained 
either by what little legislative history is available’® or by past judicial 
interpretation.'* The majority opinion does not so much as discuss this 
line of argument, possibly indicating a lack of belief in its probative force. 





Any other cause unless it appears affirmatively from the record that the accused was 
prejudiced thereby or was prevented from having a fair trial.” 

8 People v. Perlman, 128 Misc. 68, 217 N.Y. Supp. 662, (Sup. Ct. 1926). 

9 Hintz v. Wagner, 25 N.D. 110, 140 N.W. 729 (1913). 

10 State v. Moon, 124 Ohic St. 465, 179 N.E. 350 (1931) ; Makley v. State, 49 Ohio 
App. 359, 197 N.E. 339 (1934). 

11 State v. Kollar, 93 Ohio St. 89, 112 N.E. 196 (1915). 

12 Young v. State, 6 Ohio 435 (1835). 

13 State v. Daniels, 169 Ohio St. 87 n.3, 157 N.E.2d 736 n.3 (1959) ; State v. Schultz, 
96 Ohio St. 114, 117 N.E. 229 (1917); State v. Jenkins, 76 Ohio App. 277, 64 N.E. 
2d 86 (1944). 

14 State v. Glaros, supra note 4, at 480, 166 N.E.2d at 386; State v. Glaros, supra 
note 3. 

15 The title to the 1957 amendment reads as follows: “An act to amend sections 
2313.42, 2790.14 and 2945.27 of the Revised Code, to authorize the examination of pro- 
spective jurors under oath or affirmation.” (Emphasis added.) The meaning of the word 
“authorize” in this type of statute is equivocal; courts across the country are divided as 
to whether it is mandatory or directory. See 4 Words and Phrases 844 (1940). 

16 Before the 1957 amendment, which inserted the oath or affirmation requirement, 
the Ohio courts of appeals had construed the statute to be directory only. In State v. 
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The court of appeals and the dissent in the Supreme Court claim that 
waiver by the accused was not possible because one cannot “breathe life 
into a proceeding which has never legally commenced.’'* This view also 
cannot be sustained by precedent. The mandatory nature of a statute requir- 
ing procedural steps to be taken does not make a trial without these steps a 
nullity. It has been consistently held that failure to comply with the manda- 
tory requirements of trial procedure will not be cause for reversal unless 
there is an affirmative showing of prejudice to the accused.'* No such 
affirmative showing appeared here. 

It is also claimed by the dissent that an accused person cannot possibly 
waive a mandatory requirement of law. But it has been held in analogous 
situations that the right to jury trial itself,’® to a speedy trial,*’ to poll the 
jury,”’ to the appointment of counsel,?* to arraignment** (all of these being 
fundamental substantive rights—mandatory requirements of law) may be 
waived. There appears to be no reason for saying that failure to administer 
the oath to prospective jurors before voir dire examination is any more 
sacred or fundamental to the administration of justice than any of the fore- 
going rights. 

It has become apparent that the practice of reversing perfectly valid 
judgments because of inconsequential errors not affecting the justice of the 
case is becoming infrequent.** The practice of preserving errors by main- 
taining silence, thus preventing the trial court from correcting them, in 
order to take advantage of a favorable verdict or to reverse an unfavorable 
one, is to be discouraged.” To avoid the possible effects of an error in a 
trial when it occurs by giving the court every opportunity to correct it at 
once is well recognized as an obligation of counsel.*® 

In overruling the court of appeals, the Supreme Court has reiterated 





Berkman, 79 Ohio App. 432, 74 N.E.2d 411 (1944) the Court of Appeals for Lucas 
County held that it was not prejudicial error for the court to fail to examine prospective 
jurors. In State v. Mays, 74 Ohio L. Abs. 43, 139 N.E.2d 639 (Ct. App. 1956) (appeal 
dismissed for want of a debatable question, 165 Ohio St. 456, 135 N.E.2d 760 (1956) ), the 
Court of Appeals for Montgomery County held that “Examination of jurors by the court 
is a matter of discretion and in the absence of a request failure to do so does not consti- 
tute error prejudicial to the accused.” 

17 State v. Glaros, supra note 4, at 482, 166 N.E.2d at 386-87. 

18 State v. Moon, supra note 10; Warner v. State, 104 Ohio St. 38, 135 N.E. 249 
(1922); Nigro v. State, 23 Ohio L. Rep. 334 at 340 (Ct. App. 1922) (case on error 
dismissed, 106 Ohio St. 659, 140 N.E. 942 (1922)). 

19 State v. Frohner, 150 Ohio St. 53, 80 N.E.2d 868 (1948). 

20 Annot., 129 A.L.R. 574 (1940). 

21 15 Ohio Jur. 2d Criminal Law” § 127 (1955). 

22 In re Burson, 152 Ohio St. 375, 89 N.E.2d 651 (1949). 

3 Wescoat v. State, 47 Ohio App. 266, 191 N.E. 816 (1934). 

24 See: Cal. Pen. Code § 1258; Ind. Ann. Stat. § 9-2320 (1956); Mich. Stat. Ann. 
§ 28.1096 (1954); N.Y. Code Crim. Proc. § 542; Tenn. Code Ann. §§ 27-117 (1955) ; 
W. Va. Code § 5752 (1955). 

25 Patterson v. State, 96 Ohio St. 90, 104, 117 N.E. 169, 173 (1917). 

26 Glenn v. Nat’l Supply Co., 101 Ohio App. 6, 129 N.E.2d 189 (1954). 
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and clarified its position concerning preservation of non-prejudicial error. 
Failure to object to such error at the proper time is an effective waiver. 
Failure to administer the oath or affirmation before voir dire examination 
will not constitute reversible error unless objected to at the time of the 
omission. An error of omission on the part of the court must affirmatively 
be shown to have prejudiced the defendant or prevented him from having a 
fair trial before it will be grounds for reversal. 











WAIVER OF LIABILITY CLAUSES FOR PERSONAL 
INJURIES IN RAILROAD FREE PASSES 


Lunsford v. Cleveland Union Terminals Co. 
170 Ohio St. 349, 165 N.E.2d 3 (1960) 


Plaintiff brought an action against the Cleveland Union Terminals 
Company for injuries received as she was thrown from an escalator which 
was carrying her from track level to the main concourse of the depot, 
charging the defendant with negligent operation of the escalator. The 
defendant interposed as a defense a waiver of liability clause that appeared 
in a free pass issued by the New York Central Railroad System to the 
plaintiff and under which she travelled, alleging that the coverage of this 
exculpatory provision should extend to the benefit of the defendant. The 
terminal company provided the only station facilities for the New York 
Central Railroad in Cleveland.! The Ohio Supreme Court affirmed judgment 
for the defendant, holding that the waiver of liability clause was a complete 
defense to the Terminal Company’s alleged negligence.” 

The problem presented in this case is the validity of the waiver of 
liability provision contained in the free pass and whether or not such waiver 
should be interpreted to include within its benefits the terminal facility used 
by the railroad. The traditional rule is that one party may not contract 
away liability for his negligence prior to the occurrence of the negligent 
act. A modification of this rule was evidenced in a 1904 United States 
Supreme Court decision by which a passenger was denied recovery on the 
basis of an exculpatory clause contained in a free pass.* Further qualification 








1 Upon reaching West 28th Street in the City of Cleveland, the New York Central 
train transporting the plaintiff entered upon the right-of-way of the Cleveland Union 
Terminals Company, travelling the rémaining distance to the station on these tracks. Luns- 
ford v. Cleveland Union Terminals Co., 170 Ohio St. 349, 165 N.E.2d 3 (1960). 

2 Lunsford v. Cleveland Union Terminals Co., supra note 1. The free pass read in 
part: “In consideration of receiving this free pass, each of the persons named thereon, 
using the same, voluntarily assumes all risk of accidents and expressly agrees that the 
company shall not be liable under any circumstances, whether of negligence of itself, its 
agents, or otherwise, for any injury to his or her person... .” 

3 12 Am. Jur. “Contracts” § 183 (1938), “Undoubtedly, agreements exempting persons 
from liability for its own negligence induce want of care, for the highest incentive to the 
exercise of due care rests in a consciousness that a failure in this respect will fix liability 
to make full compensation for any injury resulting. It has therefor been declared to be a 
good doctrine that no person may contract against his own negligence. . . .” Such was 
deemed strictly applicable with regard to railroads and other common carriers which 
engage in daily intercourse with society and which are charged with a high degree of public 
responsibility. See also, Cleveland, P. & A. R.R. v. Curran, 19 Ohio St. 1 (1869); 8 Ohio 
Jur. 2d “Carriers” § 223 (1954), and 11 Ohio Jur. 2d “Contracts” § 101 (1955). 

4 Northern Pac. Ry. v. Adams, 192 U.S. 440 (1904). “If he had desired to hold it to 
its common law obligations to him as a passenger, he could have paid his own fare and 
compelled the company to receive and carry him. . . . It was a contract which neither 
party was bound to enter into, and yet one which each was at liberty to make, and no 
public policy was violated thereby.” 
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of the orthodox view arose as a result of judicial interpretation of the 
Hepburn Act.° A series of decisions have held that a waiver of liability clause 
contained within a free pass is a valid defense to an action for negligence by 
one injured during a portion of the trip covered by such pass.® 

Under the “waiver-immunity” doctrine of the Supreme Court of the 
United States, the problem as to the scope of the coverage of such passes 
still remains as the fulcrum of decision in the instant case. This can be a 
delicate decision.? Inasmuch as numerous fact determinations must be made 
prior to the adjudication of any individual case, it must suffice to display in 
the analysis below the primary considerations for resolution of these disputes. 

In the instant case, the pass under which the plaintiff travelled was 
headed “New York Central System” and read in part as follows: “. . . volun- 
tarily assumes all risk of accidents and expressly agrees that the company 
shall not be liable under any circumstances. . . .” Two cases, decided prior 
to the instant case, stand as the leading sources of analysis in this field. 
In Wilder v. Pennsylvania R.R.,* a liberal interpretation of the provisions 
of the free pass involved resulted in the plaintiff being precluded from 
recovery for injuries received, since she had expressly “assumed all risk of 
accident” under the pass. The decision emphasized that the pass was 
headed “Pennsylvania System” and held that the terminal was to be 
considered a part of the system due to its close identity with the operation 
of the railroad in that locality. Thus, in the absence of restrictive words in 
the pass to show an intent to delimit liability, this court extended the 
protective coverage of the pass to include a connecting carrier. 


The gratuitous pass was given a more strict construction in Parker v. 
Bissonette® where the court looked directly to the wording of the pass. The 





5 34 Stat. 584 (1906), 49 U.S.C. § 1(7) (1958) which states in part: “No common 
carrier subject to the provisions of this part shall . . . directly or indirectly, issue or give 
any interstate free tickets, free passes, or free transportation for passage, except to its 
employees . . . and the families of any of the foregoing.” The plaintiff in the instant case 
was the wife of an employee of a railroad. 

6 Kansas City So. Ry. v. Van Zant, 260 U.S. 459 (1923); Charleston and Western 
Carolina Ry. v. Thompson, 234 U.S. 576 (1914); Spanable v. New York Cent. R.R., 80 
Ohio App. 50, 69 N.E.2d 441 (1946). It is to be noted that the decisions of the federal 
courts are controlling upon the state courts as to clauses in a free pass which exempt the 
interstate carrier from liability for ordinary negligence. It is acknowledged, moreover, that 
an interstate carrier could pot protect itself from liability even under a waiver of liability 
provision for wilful or wanton negligence. Donnelly v. Southern Pac. Co., 18 Cal. App. 
2d 863, 118 P.2d 465 (Sup. Ct. 1941). 

7 The problem arises from the language of the pass itself and the nature and 
means of transportation provided under the pass. 

8 Wilder v. Pennsylvania R.R., 245 N.Y. 36, 156 N.E. 88 (1927). The pass stated in 
part: “I hereby assume all risk of personal injuries . . . and release the company from 
liability therefor.” The plaintiff was injured in a station owned by the Pennsylvania 
Tunnel and Terminal Railroad Company while waiting to board a train of the railroad 
which issued the free pass. Recovery was denied. 

® Parker v. Bissonette, 203 S.C. 155, 26 S.E.2d 497 (1943). The pass read in part: 
“The person accepting this free ticket agrees that the Atlantic Coast Line Railroad shall 
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reference to waiver of liability was directed specifically to the Atlantic 
Coast Line Railroad, not to “the company.’’® Due to the explicitness 
of the pass in referring to the railroad by name, there was no evidence that 
the exculpatory clause was to benefit a third party, and immunity was not 
extended to include a party that stood apart from the railroad." 

The Wilder case demonstrates that while the language of the pass is to 
be considered, the nature and means of transportation involved is to be a 
factor contributing to the final decision. This opinion stresses that a rail- 
road pass applies to such stations and depots as are necessary in transporting 
the passenger to the destination for which the pass is provided. Thus, a 
connecting carrier over whose tracks the passenger must travel in order to 
reach the terminal point established by the pass is to benefit under the 
waiver of liability provision, provided that the language of the pass itself is 
not so restrictive as to negative a broad construction.!” 

The validity and breadth of coverage to be given an exculpatory clause 
contained in a free pass also revolves around several policy considerations. 
The initial argument to be resolved is the validity of the waiver of liability 
clause. Traditionally, freedom to contract has not been extended as an 
absolute right to a public service enterprise.’* A waiver of liability clause 
provided the public service enterprise with a defense to its own negligence 
and thereby undermined the duty that it owed to the recipients of its 
services. This theory was generated by the inequality of bargaining power, 
characteristic of transactions between a private individual and an economic 
giant upon whom the individual was dependent for certain services. It was 
feared that this dependency would force one in need of the service to accept 
the exculpatory clause or be deprived of the service altogether. This position 
is not tenable in cases involving a waiver of liability provision in a railroad 
free pass. The passenger is not a victim of economic coercion. He has equal 
bargaining strength with the railroad company and is presented with the 
option of accepting free travel with a deprivation of any right against the 





not be liable under any circumstances, whether of negligence of agents or otherwise 
....” The suit was against a busline operator who had a contract with the railroad to 
carry the latter’s passengers from a station on the outskirts of the city to a downtown 
central area. Recovery was granted. 

10 The circuit judge in the Parker case held that the stipulation of exemption should 
run to the benefit of all who participated in the transportation of the passenger. On appeal, 
this contention was reversed. The court then urged that the pass did not provide for the 
passenger to assume all risks, as in the Wilder case. It merely stipulated that the Atlantic 
Coast Line Railroad should not be liable. 

11 In the instant case, the plaintiff assumed all risks of accident and agreed that the 
company should not be liable under a pass headed “New York Central System.” It would 
seem judicious in the light and background of the Wilder and Parker cases to extend cover- 
age of the exculpatory clause in the free pass so as to include the Cleveland Union 
Terminals Company within the meaning of the “New York Central System.” 

12 This factor was not expressly commented upon in the Parker case inasmuch as the 
busline was not considered to be an independent common carrier. 

13 The basis for the imposed restrictions was that the public service, by societal 
demand, had a greater duty of responsibility. 
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carrier for ordinary negligence, or choosing to pay the established fare and 
thereby being fully protected should such negligence result in injury. 

The second consideration involves the argument as to whether the 
exculpatory clause should be extended to the benefit of the terminal company. 
The more harsh view attaches a strict interpretation to a waiver of liability 
clause and extends coverage only to the entities specifically mentioned. It is 
feared that any other analysis eventually would serve to exempt the terminal 
company from any liability to all people. This reasoning is artificial and 
does not consider the activities typical of railroad operations. To overlook 
the functional approach to the law and the facts involved in favor of the 
traditional and often archaic notions of the past is to reject the concept 
that a railroad attempts to carry a passenger from the locale of embarkation 
to that of debarkation.’* It is contemplated that, in the broad expanse of 
travel facilities, terminal operations will be provided. Seeing that these 
services are expected of the carrier and are an integral aspect of railroad 
travel, one is compelled to argue that such terminal facilities should be 
included within the scope of the waiver of liability clause. This rationale will 
not open the door to the exemption from liability of a terminal company to 
all people; it will only restrict exemption to those in this station or depot 
for the purpose under which the free pass, and the waiver of liability clause 
contained therein, was issued. 

This decision by the Ohio Supreme Court is consistent with the law 
and with the policy considerations which underlie the law. The use of the 
facilities of the Cleveland Union Terminals Company was necessary to the 
arrival of the plaintiff at the contemplated destination, there being no other 
depot available to the New York Central System in the city. The terminal 
company was an integral part of the New York Central System operation 
and, by nature of the vital service that it rendered the railroad, should be 
included within the protection of the waiver of liability clause. 





14 Tt is not sound to argue that these points are restricted to the geographical areas 
in which the passenger steps on and steps off of the train. The public would be loathe to 
travel without facilities at the place of departure and destination by which they could 
comfortably gain access to the central area of activity within the city. 











LIABILITY FOR DIVERSION OF SURFACE WATER 


Johnson v. Goodview Homes-1, Inc. 
82 Ohio L. Abs. 526, 167 N.E.2d 132 (C.P. 1960) 


In 1957, the corporate defendant purchased land in the city of Akron 
which it improved by the construction of twelve houses. While grading, 
defendant filled a gully, terraced the land and installed drainage pipes to 
carry surface water from the front of its property to the rear. As a result, the 
flow of surface water was increased and accelerated onto the land of plaintiff, 
an adjoining lower owner, causing damage to his basement and house 
foundation. The court ruled that defendant’s actions constituted a trespass, 
enjoined defendant from piping water toward plaintiff’s property, and 
awarded damages. 

American jurisdictions have followed three different rules concerning 
diffused surface water.1 Almost half follow the common enemy doctrine 
which developed from the concept that water is an enemy common to all 
and may be avoided by each land owner as he sees fit without liability for 
damage to other landowners.” The second rule is the civil rule which holds 
that the burden of receiving diffused surface water should be on the land 
where the water naturally flows and not where it can be made to flow.* The 
upper land owner is considered to have an easement across the lower 
adjoining estate to the extent of the natural flow of the diffused surface 
water. The third rule is the reasonable use rule which allows an owner to 
divert or retain surface water without liability for damage to others if the 
act is reasonable in consideration of all the circumstances.* Although adopted 
by the least number of jurisdictions, the reasonable use rule has been advo- 
cated by most legal writers.® 

The law of diffused surface water in Ohio has meandered as freely as 
the subject matter it has sought to regulate. Ohio has generally followed the 
civil rule (natural flow) since the Butler v. Peck decision of 1865.® Six years 
later in Tootle v. Clifton,’ the Ohio Supreme Court ruled that a lower owner 





1 For a general discussion of these rules, see Kinyon and McClure, “Interferences 
With Surface Waters,” 24 Minn. L. Rev. 891 (1940); Annot., 59 A.L.R.2d 421 (1956); 
also see 24 Mo. L. Rev. 137 (1959). 

2 The leading case on the common enemy rule is Gannon v. Hargadon, 92 Mass. (10 
Allen) 106 (1865). 

8 The leading case on the civil rule is Martin v. Riddle, 26 Pa. 415 (1856). See 3 
Farnham, Water And Water Rights § 889a (1904). 

4 “The question of the reasonableness of the use in a given case must be determined 
as a question of fact under all the attendant circumstances.” Franklin v. Durgee, 71 N.H. 
186, 51 Atl. 911 (1901); see also Sheehan v. Flynn, 59 Minn. 436, 61 N.W. 462 (1894) ; 
Armstrong v. Francis Corp., 20 N.J. 320, 120 A.2d 4 (1956). 

5 Restatement, Torts § 833 (1939); 6 W. Res. L. Rev. 290 (1955); supra note 1. 

6 To increase or accelerate the flow of surface water “would sanction the creation, 
by artificial means of a servitude which nature has denied.” Butler v. Peck, 16 Ohio St. 
334, 344 (1865). 

7 Tootle v. Clifton, 22 Ohio St. 247 (1871). 
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could not block the natural flow of surface water coming onto his land. 
Since the espousal of these landmark cases, Ohio courts have tried to avoid 
the harshness that strict enforcement of the civil rule would have in “hard 
cases.” 

The weight of authority in Ohio indicates that a different rule is being 
applied to land within municipalities,* although there are cases to the 
contrary.” The noted case acknowledges a recent appellate decision, Lunsford 
v. Stewart,” in which it was decided that the lower landowner in urban 
areas can divert surface water and prevent it from coming onto his land 
if he does so in a reasonable manner. In finding liability for the upper owner’s 
diversion of surface water in the principal case, however, the court states 
that: 


The court believes the general present, modern rule, urban or 
otherwise, to be that the upper owner commits a trespass if he 
diverts the flow of the surface water from his upper land, and 
greatly increases, or accelerates, the flow of the surface water from 
his upper land in other than a natural waterway or channel, and 
casts the same upon the lower land, even though the manner in 
which he acts is reasonable.' (Emphasis added.) 


This decision breaks with the rationale of recent decisions and seems to 
return to the civil rule for municipal; ties. If the lower owner is to be judged 
by the reasonableness of his action, as the court in the noted case concedes, 
then consistency would demand that the upper owner be judged similarly. “It 
is clear that the questions, on the one hand, of liability of the owner of the 
lower land for obstructing the flow of surface water and, on the other of 
liability of the upper owner for increasing or otherwise changing such flow, 
are reciprocal.’’* The instant case applies the civil rule (natural flow) 
against the upper urban landowner while recognizing that the reasonable 
use rule applies when the lower urban owner diverts surface water from his 
land.'* In a state already burdened by the application of different rules for 
urban and rural areas, further distinction between upper and lower land- 
owners in urban areas does not serve any useful purpose. The Johnson 





8 Mason v. Comm’rs of Fulton County, 80 Ohio St. 151, 88 N.E. 401 (1909), 
(different rule in urban areas) ; Springfield v. Spence, 39 Ohio St. 665 (1883) (water said 
to be a common enemy in the city) ; Keiser v. Mann, 102 Ohio App. 324, 140 N.E.2d 146 
(1956), appeal dismissed, 166 Ohio St. 190, 140 N.E.2d 565 (reasonable use) ; Lunsford v. 
Stewart, 95 Ohio App. 383, 420 N.E.2d 136 (1953) (reasonable use); Strohm v. Molter, 
30 Ohio L. Abs. 330 (Ct. App. 1939) (that there is respectable authority applying the 
rule of reasonable use to urban lots). 

® McKiernann v. Grimm, 31 Ohio App. 213, 165 N.E. 310 (1928). See also Rueckert 
v. Sicking, 20 Ohio App. 162, 153 N.E. 129 (1923). 

10 Supra note 8. 

11 Johnson v. Goodview Homes-1, Inc., 82 Ohio L. Abs. 526, 531, 167 N.E.2d 132, 
136 (C.P. 1960). 

12 State of Ohio, Dep’t of Natural Resources, Division of Water, “Principles of Water 
Rights Law in Ohio” § 45, at 17 (1957). 

13 The court assumes that plaintiff (lower owner) could have prevented the surface 
water from coming onto his land if done in a reasonable manner. 
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decision should have been based on the reasonableness of the use that the 
upper owner made of his land with regard to attendant circumstances." 
Here the social utility in improvement of land is overweighed by the un- 
necessary harm to plaintiff caused by defendant’s failure to install drainage 
pipes. 

Although courts manage to reach similar decisions under all three rules,'® 
acceptance of the reasonable use rule as followed in Lunsford'® and Keiser 
v. Mann"’ is preferable. Application of the rule would balance the competing 
interests'® and would avoid the plethora of rules adopted by the Ohio courts 
to meet the individual facts of each case. The Supreme Court of New Jersey 
recently adopted the reasonable use rule to give the law of surface water 
consistency and to “thus accord our expressions . . . to the actual practice of 
our courts.”’® The “cabin on the bank’’° aspect of Ohio laws dealing with 
water problems will probably continue until the Ohio Supreme Court decides 
a surface water rights case. 





14 Tt has been suggested that “reasonable interference” is a more appropriate designa- 
tion. 6 American Law of Property § 28, 63 at 190 n.7 (1954). 

15 Cases decided under the three different rules reach the same result in hard cases. 
Annot., 28 A.L.R. 1262 (1924). 

16 The Lunsford decision, supra note 8, seems to emphasize the reasonableness of the 
use that the owner makes of his land rather than the correlative rights of the other parties 
concerned. 

17 The urban rule allows the lower owner to block surface water unless done 
unreasonably, Keiser v. Mann, supra note 8. 

18 Under the reasonable use rule the plaintiff has the burden of proof to show 
damages and the unreasonableness of defendant’s action, Keiser v. Mann, supra note 8. 

19 Armstrong v. Francis Corp., supra note 4, at 329, 120 A.2d at 10. 

20 Remark taken from speech of Attorney General C. William O’Neill, at the Ohio 
Water Clinic Conference, Feb. 11, 1954, referring to the age of leading water law cases 
in Ohio and the need for modern Supreme Court decisions. 








HOW FAR TO EXTEND PRIVILEGE AND IMMUNITY CLAUSE 
OF COMMUNIST CONTROL ACT OF 1954 


Claim of Albertson, Matter of Communist Party 
8 N.Y.2d 77, 168 N.E.2d 242 (1960)' 


Albertson brought this proceeding to recover unemployment com- 
pensation under the New York Unemployment Insurance Law.? He was 
employed for part of his base period with Communist organizations, which 
employment was essential to qualify him for unemployment benefits. The 
Unemployment Insurance Appeal Board denied the benefits to him on the 
ground that the Communist organizations for whom he worked could not 
be considered contributing employers under the New York Unemployment 
Insurance Law in light of section 3 of the Communist Control Act of 1954.4 
This determination was reversed by the supreme court, appellate division, 
and remitted to the Appeal Board for further proceedings; Albertson ap- 
pealed directly to the court of appeals which held that he was entitled to 
the benefits because his employment with the Communist Party had 
terminated before it was removed from the list of contributing employers 
under the New York Unemployment Insurance Law. More importantly, 
in deciding the second issue before the court, it was held that as a result of 
the Communist Control Act of 1954, the Communist Party is not entitled 
to be recognized as an employer under the Unemployment Insurance Act of 
New York, and is not entitled to registration on the official roll of employers. 
The court interpreted status and enrollment of an employer as a right denied 
the Communist Party by the act of 1954. 


Section 3 of the Communist Control Act of 1954 reads in part: 


The Communist Party .. . [is] not entitled to any of the rights, 
privileges, and immunities attendant upon legal bodies created under 
the jurisdiction of the laws of the United States or any political 
subdivision thereof; and whatever rights, privileges, and immunities 
which have heretofore been granted to said party of any subsidiary 
organization by reason of the laws of the United States or any 
political subdivision thereof are hereby terminated.® 


The important determination is whether Congress intended this section of the 
act to preclude the Communist Party from qualifying as contributors to 
joint federal-state unemployment compensation funds, thereby denying its 





1 Cert. granted, 29 U.S.L. Week 3180 (U.S. Dec. 12, 1960) (No. 495). 

2 N.Y. Lab. Law §§ 500-640. 

3 The New York Unemployment Insurance Law does not exclude the Communist 
Party as a possible employer under the law. However, it has been stated in an opinion 
that since the Communist Party is a conspiracy against our Government, it should not 
be permitted to participate in the unemployment insurance program operated by the 
Government of the United States and the state of New York. Op. Atty. Gen. of N.Y. 239 
(1957). 

4 Communist Control Act § 3, 68 Stat. 776 (1954), 50 U.S.C. § 842 (1958). 

5 Ibid. 
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employees unemployment benefits. The solution to this problem turns on the 
consideration of whether or not the payment of the tax is a right, privilege, 
or immunity within the meaning of the Communist Control Act. The legisla- 
tive history of the act is virtually silent as to how Congress intended the 
privileges and immunities clause to be interpreted. From the finding of fact 
by Congress that the party should be “outlawed,’’* it would seem that it was 
trying to enact as broad a deprivation as possible. Perhaps this is why there 
was so little debate about the specific rights, privileges, and immunities 
encompassed by the act. There was some mention that section 3 would deny 
the right of the party to be on the ballot’? and a subsequent case has confirmed 
this position.’ There was also some talk of a denial of the right to sue and 
the right to enter into contracts,® but outside of these areas, the discussion of 
section 3 was very general.in nature. This lack of specificity in the legislative 
history of the act may account for the formal manner in which the court has 
approached the instant case. 

The majority of the court felt that status as an employer is a right 
denied by the act whereas the dissent felt that contributing to the unemploy- 
ment insurance fund was not a right but a liability and thus not encompassed 
by the act at all. The approach of both the majority and the dissent seems 
rather formalistic in that both base their judgments on whether taxation, in 
the abstract sense, is to be considered a right, privilege, or immunity without 
placing enough emphasis on the underlying purposes of the Communist 
Control Act and the considerations necessitating its passage. If one is 
prepared to concede that a contribution to an unemployment fund is a 
tax,!° then, in the abstract sense it looks more like a liability than a right, 
as taxation in all forms has traditionally been considered a burden or lia- 
bility. 

This approach, however, does not get to the heart of the problem. To 
determine whether the statute’ should apply to the situation in this case 
—whether the decision in this case furthers the purpose of the statute—one 
must examine the reasons for the passage of the statute. It must also be kept 





6 Communist Control Act § 2, 68 Stat. 775 (1954), 50 U.S.C. § 841 (1958). 

7 100 Cong. Rec. 14713 (1954). 

8 United States v. Silverman, 132 F. Supp. 820 (D. Conn. 1955). 

9 Supra note 7. 

10 See Waterbury Sav. Bank v. Danaher, 128 Conn. 78, 20 A.2d 455 (1941) which is 
one of the many cases holding that payment of a contribution under an unemployment 
compensation act is a tax. 

11 See Phoenix Fire and Marine Ins. Co. v. State of Tennessee, 161 U.S. 174 (1896), 
a case involving a charter which granted all the rights, privileges, and immunities of one 
insurance company to its successor. The issue in the case was whether these words could 
be interpreted as a transfer of a current exemption from taxation and the court held that 
the words were full and ample to grant such an exemption. See also Buchanan v. Knox- 
ville and O.R.R., 71 Fed. 324 (6th Cir. 1896) which held that the term immunity was 
an apt one to describe the right of a railroad to succeed to an exemption from taxation 
enjoyed by its predecessor. In Jn re Cassaretakis, 289 N.Y. 119, 127, 44 N.E.2d 391, 394 
(1942) paying money into the New York unemployment fund was termed an “obliga- 
tion” or a “duty.” 
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in mind that the activities of the Communist Party have been continually 
restricted, particularly in the last twenty years, so that recognition of any 
sort, even if it entails payment of a tax, may be considered by the Party 
itself to be a right, privilege, or immunity within the meaning of the act. An 
early attempt by Congress to control Communist influence in this country 
resulted in the Smith Act of 1940,!* which prohibits both advocacy of the 
overthrow of the government by force and violence, and knowing membership 
in any group which so advocates. In 1950 the Internal Security Act,’* aimed 
more directly at Communist organizations, was passed; this act distinguishes 
Communist front organizations from Communist action organizations, but 
still requires both to register and file annual reports with the Attorney 
General giving complete details as to their officers and funds. The next effort 
of Congress to deal with the Communist Party was the Communist Control 
Act of 1954, which was an outgrowth of two bills, both proposed amend- 
ments to the Internal Security Act of 1950. The first bill added the category 
of Communist-infiltrated organizations to the aforementioned Communist 
front and Communist action organizations.'* This new category was especially 
designed to prevent infiltration by Communists into labor unions and to 
remove them from positions of leadership in the unions. The other bill made 
it a crime to be a member of the Communist Party, punishable by a $10,000 
fine and up to five years imprisonment.'® The House amended this bill to read 
that “the Communist Party is deprived of all the rights, privileges, and 
immunities which have heretofore been granted the Party.’’® The criminal 
provisions of the bill were altered by the conference committee so that the 
punishment provided by the Internal Security Act of 1950 would be applicable 
also to the Communist infiltrated organizations.'? These acts illustrate a 
general Congressional policy of suppression of the freedom of operation of 
the Communist Party in the United States. Although one of the reasons for 
passage of this act was to prevent Communist infiltration in labor unions, 
a particularly prevalent evil at that time,’* the act also embodies a more 
general policy against Communist influence in ali areas. This policy is made 
most apparent by Congress’ justification of the act by its finding that the 
party’s existence presents “a clear, present and continuing danger to the 
security of the United States” and that it “should be outlawed.”?® 

The question then is whether prohibiting the Communist Party from 
being an employer under the New York Unemployment Insurance Law 





‘ 

12 Smith Act, 54 Stat. 670 (1940), 18 U.S.C. § 2385 (1940). 

13 Internal Security Act, 64 Stat. 987 (1950), 50 U.S.C. §§ 781-98 (1958). 

14 §, 3706, 83d Cong., 2d Sess. (1954). This bill was enacted into law as § 7 of the 
Communist Control Act, 68 Stat. 777 (1954), 50 U.S.C. § 782 (1958). 

15 For the text of the original amendment, see 100 Cong. Rec. 14722 (1954). 

16 H.R. 9838, 83d Cong., 2d Sess. (1954). This amendment now constitutes § 3 of the 
Communist Control Act, 68 Stat. 776 (1954), 50 U.S.C. § 842 (1958). 

17 The provision, as amended, became § 4 of the Communist Control Act, 68 Stat. 
776 (1954), 50 U.S.C. § 843 (1958). 

18 See 100 Cong. Rec. 14099 (1954). 

19 68 Stat. 775 (1954), 50 U.S.C. § 841 (1958). 
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furthers the underlying purpose of the Communist Control Act of curtailing 
activities of the Party throughout the United States. It seems that granting 
the Party any status whatsoever frustrates the apparent intentions of 
Congress. The instant decision tends to make employment with the Com- 
munist Party less attractive in that it is unable to offer unemployment 
insurance benefits to its employees. This in turn diminishes one lucrative 
source for recruitment of active party members and makes it more difficult 
for the Party to hire employees of any type. If the act was intended to put 
the Communist Party “outside the pale of the law,” as Senator Ferguson 
suggested,”° it should have been worded in more unqualified terms.*' It 
cannot be denied, however, that the act and the circumstances surrounding 
its passage, clearly evince a desire on the part of the legislature to inhibit 
the activity of the Communist Party in this country, and since this decision 
furthers that purpose, it should be upheld as a correct application of the 
act. 





20 100 Cong. Rec. 14719 (1954), “What the bill really does is put the Communist 
Party, which is a conspiracy, outside the pale of the law, where it should be.” 

21 Texas Rev. Civ. Stat. Ann., art. 6889-3A (Supp. 1954). State statutes attempting 
to legislate the Communist Party out of existence have been much more specific. This 
unequivocal Texas statute reads in part: “It shall be unlawful for [the Communist] 
Party .. . to exist, function, or operate in the state of Texas. .. . All funds, records, and 
other property belonging to such Party . . . shall be seized by and forfeited to the State 
of Texas, to escheat to the State as in the case of a person dying without heirs.” 











